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URGENT

Sent via U.S. Mail and Electronic Mail (alchon@uoregon.edu and vpinclusion@uoregon.edu)

Dear Vice Presidents Chong and Alex-Assensoh:

FIRE, a nonpartisan nonprofit dedicated to defending freedom of speech, is concerned by your
October 29 “Halloween Reminders” email to the student body, which impermissibly chills
student expression and runs afoul of the University of Oregon’s obligation as a public
university to protect free expression.? While dressing in costumes that depict other cultures or
invoke stereotypes may be considered offensive by some, or even many, the right to engage in
this form of expression is undoubtedly protected by the First Amendment. We therefore urge
you to clarify to students that they will be neither investigated nor punished for wearing
“offensive” or “unacceptable” costumes.

Your email to students reads, in relevant part:?

Costumes that reinforce negative stereotypes of cultures and
groups [or] that reinforce racism, sexism, homophobia, or
classism are offensive and unacceptable. It is unacceptable to
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thefire.org.
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“dress up” as Native American, in Black face, as an immigrant, or
inappropriately depict any other cultural, social, religious, or
political identity. ... [W]e expect everyone at the UO to dress in
ways that are respectful to all members of our community.

It is well established that freedom of expression “does not end at the spoken or written word”
but includes conduct “intend[ed] to convey a particularized message” likely to “be understood
by those who viewed it” as expressive.” This is what protects the act of saluting or refusing to
salute a flag® or wearing black armbands to protest a war.® At UO, students have the expressive
right to dress in costumes for Halloween, whether as a joke, to express a sincere opinion, or for
any other expressive purpose—regardless of whether others find it offensive.

The Supreme Court has repeatedly, consistently, and clearly held that expression may not be
restricted on the basis that others find it offensive—or even hateful.” Courts have also found
protected expression in “racially-charged emails” to a college listserv,® “offensive and
sophomoric” skits depicting women and minorities as derogatory stereotypes,’ and expression
by student organizations that the public at the time viewed as “shocking and offensive.”'° The
First Amendment’s protection of subjectively offensive expression applies even when the
expression has only entertainment value,'! such as “black face.”*?

Since UO may not investigate or discipline students for protected expression, emails to
students from high-level administrators telling them that certain costumes are flatly
“unacceptable” creates an impermissible chill due to the implicit threat of discipline.'* UO may
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ask students to carefully consider their costume choices, but it may not imply that those
choices violate university rules.'*

Of course, none of this shields students from every consequence arising from their costume
choices, including criticism by other students, faculty, or the broader community. Criticism is
a form of “more speech,” the preferred remedy to offensive expression.'® Nor does it bar UO
from offering supportive measures to students who may be offended or upset by certain
costumes. But UO must not violate its constitutional obligations by using institutional
punishment, or the implicit threat of punishment, to censor protected student expression.

Given the urgent nature of this matter, we request a substantive response by the end of the day
on November 4, 2024, confirming UO clarified to its students that no one will be investigated or
punished for wearing offensive” or “unacceptable” costumes.

Sincerely,
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Aaron Corpora
Program Officer, Campus Rights Advocacy

Cc: Karl Scholz, President
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