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Dear President XXX:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit
dedicated to defending freedom of speech,' is deeply concerned by Governor Greg Abbott’s
March 27 Executive Order (GA44) directing all Texas higher education institutions to revise
their free speech policies to “address the sharp rise in antisemitic speech and acts on university
campuses.”” We understand the present moment is one of heightened political tension, with
conflicts between students, faculty, and administrators on campuses across the country. It is
at such times that compromising fundamental principles of American liberty, such as our
nation’s commitment to protecting even highly unpopular speech, may seem attractive. Our
Constitution and laws therefore make those principles unwavering in the political winds of the
day. As aresult, to the extent Executive Order GA44 demands that Texas’ public institutions of
higher education violate Texans’ constitutional rights, those bodies are not free to follow it.

The executive order directs each institution to review and update its free speech policies and
establish appropriate punishments, to ensure the policies are being enforced and violators are
disciplined, and to include the definition of antisemitism adopted by the State of Texas in
Section 448.001 of the Texas Government Code, which tracks the International Holocaust
Remembrance Alliance’s (IHRA) definition of antisemitism.? The order also requires the chair

! For more than 20 years, FIRE has defended freedom of expression, conscience, and religion, and other
individual rights on America’s university campuses. You can learn more about our expanded mission and
activities at thefire.org.
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of the Board of Regents for each Texas public university system to submit a report confirming
and documenting the revisions and evidence the policies are being enforced.*

Itis well-settled the First Amendment protects freedom of expression—including speech some
may consider offensive’—and that it applies in full on public university campuses.® Universities
can and must respond to and protect community members from violence. They may also
sanction expression falling within one of the narrow categories of speech unprotected by the
First Amendment, such as true threats’ or incitement to violence.® Yet the need for some
regulation of behavior cannot and will not ever justify categorical withdrawal of the First
Amendmentright to engage in speech deemed “antisemitic” or “hate speech” more broadly. Our
laws distinguish speech from action, thus the First Amendment protects rhetorical hyperbole or
the conceptual endorsement of violence,” and assertions of the “moral propriety or even moral
necessity for a resort to force or violence.”*°

As the Supreme Court noted, the “bedrock principle underlying” free speech is that it is not
subject to limitation “simply because society finds the idea itself offensive or disagreeable,”**
and government actors may not restrict expression on the basis that it implicates ethnicity or
religion in ways others may deem hateful.’* That is why, though the exchange of views on
campus may sometimes be caustic, provocative, or inflammatory, the Supreme Court has held
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“the mere dissemination of ideas, no matter how offensive to others” at public universities and
colleges “may not be shut off in the name alone of ‘conventions of decency.”**

Beyond regulating traditional unprotected speech categories like true threats and incitement,
institutions can also address instances of antisemitic or otherwise hateful expression that
constitutes actionable harassment. As narrowly defined by the Supreme Court in Davis v.
Monroe County Board of Education, actionable harassment in the educational setting is that
which is (1) unwelcome, (2) discriminatory on the basis of gender or another protected status,
and (3) is “so severe, pervasive, and objectively offensive, and that so undermines and detracts
from the victims’ educational experience, that the victim-students are effectively denied equal
access to an institution’s resources and opportunities.”’* Following this constitutional
standard will allow Texas’s universities to properly address discriminatory harassment on
campus while also protecting free expression. The Department of Education’s Office for Civil
Rights has been clear that antisemitic expression on campus, “even when personally offensive
and hurtful,” does not always constitute actionable harassment.'

It is true that when antisemitic speech constitutes true threats or incitement, or crosses the
line set by Davis into unprotected harassment, Texas institutions have alegal obligation to take
action. But Governor Abbott’s executive order directs universities and colleges to punish
expression that falls within the International Holocaust Remembrance Alliance’s definition of
antisemitism.'® And that definition is unsuitable for determining whether public institutions
may restrict or punish speech consistent with the First Amendment."”

That is the case particularly because the IHRA did not create the definition for that purpose. As
its primary author, Kenneth Stern, explains, he opposes legislation requiring the definition’s
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use for disciplinary purposes because, among other things, he believes it will chill campus
speech, and in any event, the definition: “was intended for data collectors writing reports about
anti-Semitism in Europe. It was never supposed to curtail speech on campus.”® It is, in short,
simply the wrong tool for the job to which the EO puts it, as its definition of antisemitism is so
vague and overbroad that it sweeps in a substantial amount of speech the First Amendment
protects.'® That includes core political speech about the Israeli-Palestinian conflict, which is
of the sort that courts have long recognized as receiving the greatest First Amendment
protection.?® Forcing Texas’s public colleges to adopt the IHRA’s definition of antisemitism
will chill speech related to the Israeli-Palestinian conflict as students and faculty will self-
censor for fear of running afoul of the definition’s vague and overbroad ban on constitutionally
protected political speech.?!

FIRE understands the difficult position the Executive Order foists upon Texas’ public univer-
sities. But following the Constitution is not optional. In their effort to comply with Governor
Abbot’s directive, Texas’s public colleges and universities should revise their policies to reflect
constitutional standards. Broad bans on expression that is “antisemitic” independent of the
context in which it arises violate the First Amendment on their face, even before enforcement.
Institutions will almost certainly face litigation, and their presidents, chancellors, provosts,
and other administrators risk personal liability for damages (including punitive damages) for
constitutional violations, because the rights at issue are clearly established under longstanding
Supreme Court precedent, including that cited here.

Forgoing unlawful categorical bans on speech does not leave universities without the tools to
address antisemitic harassment. Nor should it serve as a license to allow Jewish students and
faculty members, or anyone else, to face situations where they may reasonably believe their
safety is at risk if they speak out or participate in peaceful protests or counterprotests. Recent
instances of assaults and physical altercations, vandalism, and blocking ingress and egress
cross far beyond what the First Amendment protects. Ensuring that such unlawful activity
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does not chill others from expressing themselves is a primary function of our democratic
government. It is important for universities to keep their campus communities safe.

At times of great political and social unrest, illiberal calls to silence unpopular views inevitably
rise. In this difficult moment, we urge you to honor your unique commitment as the leader of a
public institution whose mission depends on the vast expressive freedoms afforded to all on
our nation’s public campuses. We urge you in the strongest possible terms to rise to this
moment, stand by the institution’s constitutional duty to honor students’ core expressive
freedoms, and reject Governor Abbott’s order to violate their rights.

Sincerely,

Amanda Nordstrom
Program Officer, Campus Rights Advocacy



