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Dear President Biden:

Pursuant to Article II, Section 2, Cl. 1 of the United States Constitution and 28 CFR § 1.1,
Roderick Bradford, publisher of The Truth Seeker,' respectfully requests a posthumous pardon
for DeRobigne Mortimer Bennett (“D.M. Bennett”), the founder of The Truth Seeker, who was
convicted in 1879 of violating the “Act for the Suppression of Trade in and Circulation of Obscene
Literature and Articles of Immoral Use,” Act of March 3, 1873, ch. 258, § 2, 17 Stat. 599,
commonly known as the Comstock Act.

The Comstock Act has been much in the news of late because of efforts to revive its long-
moribund provisions in ongoing debates over freedom of expression, abortion, and

' Roderick Bradford is the seventh editor/publisher of The Truth Seeker, the oldest
continuously published freethought magazine in the United States. The magazine was founded in
1873 by D.M. Bennett, the subject of this petition. The Foundation for Individual Rights and
Expression (FIRE), which is submitting this petition on his behalf, is a nonpartisan, nonprofit
organization dedicated to defending the individual rights of all Americans to free speech and free
thought—the essential qualities of liberty.
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contraceptives.> Although framed as an obscenity law, the Act was so broadly worded that it was
used to prosecute literature, art, scientific and medical texts, and, in Bennett’s case, the publisher
of a freethought journal. It was also wielded as a weapon against opponents of the Comstock Act
who, like D.M. Bennett, advocated for its repeal. Developments in constitutional law through the
twentieth century rendered the statute largely a dead letter, but recent events are threatening to
breathe new life into this obsolete law.

By granting this pardon, the President would help right the injustice resulting from D.M.
Bennett’s wrongful prosecution and conviction, and at the same time send the important message
that Victorian Era laws should not be revived to undermine Americans’ individual rights. As
philosopher George Santayana warned, “those who cannot remember the past are condemned to
repeat it.” In this regard, a posthumous pardon for D.M. Bennett would be an act of remembrance
that may help forestall reliving a lamentable past.

Why This Petition Is Important

A pardon of D.M. Bennett would serve as a reminder of what happens when laws to enforce
public morality override constitutional protections for freedom of expression. Bennett’s
prosecution starkly illustrates what can go wrong when enforcement of the law becomes politicized
to crush political opponents. Admittedly, a posthumous pardon, by definition, cannot alter the
plight of the deceased. In that narrow sense, such a pardon comes too late to save a living person
from the acknowledged wrongs committed by the government. But a posthumous pardon does
have other important and socially beneficial effects:

e It corrects the institutional record by publicly expunging the guilt
associated with the unlawful or unconstitutional actions of the government.

e It has precedential value as an official declaration that such unlawful or
unconstitutional action will not be repeated in the future.

2 See, e.g., Elisha Brown, Policy Experts Lay Out a Possible Future for the Comstock Act,
MICHIGAN ADVANCE, April 16, 2024; Hassan Alu Kanu, The Truth About the Comstock Act, THE
AMERICAN PROSPECT, April 9, 2024; Nathaniel Weixel, Fears Grow Over Comstock Act, Justices
Thomas, Alito, THE HILL, March 28, 2024; Charlie Savage, What is the Comstock Act?, NEW Y ORK
TIMES, March 26, 2024; Ellen Wexler, The 150-Year-Old Comstock Act Could Transform the
Abortion Debate, SMITHSONIAN MAGAZINE, June 15, 2023; Luke Vander Ploeg and Pam Belluk,
What to Know About the Comstock Act, NEW YORK TIMES, May 16, 2023; Emily Bazelon, How a
150-Year-Old Law Against Lewdness Became a Key to the Abortion Fight, NEW YORK TIMES, May
16, 2023; Amber Phillips, How an Old Anti-Porn Law Could be Used to End Medication Abortion,
WASHINGTON POST, April 19, 2023; Lauren Maclvor Thompson, The Original Comstock Act
Doesn't Support the New Antiabortion Decision, WASHINGTON POST, April 12, 2023; Michelle
Goldberg, The Hideous Resurrection of the Comstock Act, NEW YORK TIMES, April 8, 2023;
Jonathan Friedmen and Amy Werbel, The Comstock Act at 150: A Highly Relevant Cautionary
Tale for Today, THE HILL, March 3, 2023; Rachel Roubein and McKenzie Beard, What Does a
19th-Century Federal Law Have to do With Abortion?, WASHINGTON POST, March 21, 2023.



e [t corrects the reputational memory of the deceased person by clearing his
or her name in the historical record.

e [Itserves as a public apology—an admission by the government that it once
exerted its powers in ways that cannot be reconciled with the supreme law
of the land.

e And, finally, it benefits the pardoner by placing him on the right side of
history in proclaiming and upholding essential First Amendment freedoms.

This petition is important because no battle to preserve our rights is ever truly won, as
Bennett’s case so well illustrates. Even under the undeveloped constitutional protections of the
late nineteenth century, Bennett’s prosecution was a miscarriage of justice, and the evolution of
First Amendment and constitutional law through the twentieth century rendered prosecutions like
Bennett’s entirely unthinkable now. A December 2022 opinion of the Office of Legal Counsel
described the law in question as “the handiwork of Anthony Comstock—*‘a prominent anti-vice
crusader who believed anything remotely touching upon sex was . . . obscene’—who successfully
lobbied Congress and state legislatures in the nineteenth century to enact expansive laws ‘to
prevent the mails from being used to corrupt the public morals.”” Office of Legal Counsel Opinion,
Application of the Comstock Act to the Mailing of Prescription Drugs That Can Be Used for
Abortions, 46 Op. O.L.C. _, slip op. at 3 (Dec. 23, 2022) (quoting Bolger v. Youngs Drug Prods.
Corp., 463 U.S. 60, 70 n.19 (1983)). The OLC opinion observed the Comstock Act “is perhaps
best known for having prohibited the distribution of a wide range of writings until courts and the
Executive Branch determined that the Free Speech Clause of the First Amendment significantly
limited the permissible reach of the law.” Id.

But the progress of the past century cannot be sustained unless we reinforce why it was
necessary for the law to evolve in the first place. And, as certain recent cases make clear, some
current decisionmakers have forgotten—or perhaps never knew—how the Comstock Act’s dark
and disastrous past shaped the development of First Amendment law. Court decisions through the
twentieth century rendered the Comstock Act largely unenforceable, but because of some recent
developments it is being described as a “zombie law” that is threatening to come back to life. See,
e.g, Kate Cohen, Kill the Zombies! Undead Laws Can Come Back to Bite You, WASHINGTON POST,
April 10, 2024.

For example, a federal court in Texas last year cited the Comstock Act as historical support
to deny injunctive relief after a public university president canceled a planned PG-rated drag show
at a campus public forum because he was personally offended by what he assumed would be a
“demeaning” performance. Spectrum WT v. Wendler, No. 2:22-CV-048-Z, 2023 WL 6166779, at
*1-2 (N.D. Tex. Sept. 21, 2023), appeal pending, No. 23-10994 (5th Cir.). In the face of ironclad
constitutional law that prohibits discrimination against speech based on a public official’s
disapproval of a particular viewpoint, the president refused to budge “even”—as he put it—"“when
the law of the land appears to require it.” Id. at *12. But this did not matter to the court, which
conducted a “historical analysis” of the “Free Speech ecosystem” (which included the Comstock
Act) to reach a conclusion directly at odds with modern First Amendment jurisprudence. /d. at *2.
Contrary to that court’s analysis, established law for many decades holds that government officials
cannot arbitrarily prohibit performances they consider “offensive,” Se. Promotions, Ltd. v. Conrad,
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420 U.S. 546 (1975), and that viewpoint discrimination is “an egregious form of content
discrimination” and presumptively unconstitutional. Rosenberger v. Rector & Visitors of the Univ.
of Va., 515 U.S. 819, 829 (1995).

Similarly, the Comstock Act is central to FDA v. Alliance for Hippocratic Medicine, No.
23-235, which currently is before the Supreme Court. This case does not involve a First
Amendment challenge but addresses the reliance on the Comstock Act to prohibit mailing of drugs
that can be used for chemical abortions. The district court held that “the plain text of the Comstock
Act controls” to bar the mailing of “[e]very obscene, lewd, indecent, filthy or vile article, matter,
thing, device or substance.” A/l for Hippocratic Med. v. FDA, 668 F. Supp. 3d 507, 522 (N.D. Tex.
2023). Although the Fifth Circuit affirmed the decision on other grounds, Judge Ho wrote
separately to say that the Comstock Act’s plain text was controlling, and he devoted several pages
discussing why it provides an independent basis for the ruling. All. for Hippocratic Med. v. FDA,
78 F.4th 210, 267-70 (5th Cir. 2023) (Ho, J., concurring in part and dissenting in part).
Respondents in the case argued to the Supreme Court that the Comstock Act supports the decision,
Brief for the Respondents in FDA v. All. for Hippocratic Med., No. 23-235 at 56-58, and some
Justices suggested at oral argument they may agree. FDA v. All. for Hippocratic Med., No. 23-235,
Argument Tr. at 26-28, 47-48, 90 (Mar. 26, 2024). All of this is contrary to OLC’s detailed analysis
concluding that “since early in the twentieth century, federal courts have agreed” the Comstock
Act does not “categorically prohibit the mailing or other conveyance of items designed, adapted,
or intended for presenting or terminating pregnancy.” 46 Op. O.L.C. __, slip op. at 5.

In short, granting this pardon request is needed not just to correct the injustice imposed on
D.M. Bennett 145 years ago. It is also necessary to serve as a positive reminder of why the
Comstock Act was a historical mistake that is antithetical to cherished First Amendment values. It
is important not just to correct past errors, but also to help forestall current threats.

Why Now?

There is never a wrong time to do the right thing. But a posthumous pardon is not just about
the past. The Comstock Act’s legacy of suppression will continue so long as its wrongs remain
unpardoned and its illegitimacy remains constitutionally unresolved. Now is the time to call out
old wrongs for what they are and to declare our nation’s continuing commitment to the freedom
of expression for the future.

We understand the general policy of the Department of Justice is not to accept posthumous
pardon petitions for federal convictions so that resources can be devoted to clemency requests filed
“by living persons who can truly benefit from a grant of clemency.” Office of the Pardon Attorney,
Pardon After Completion of Sentence, https://www.justice.gov/pardon/apply-pardon (updated
April 30, 2024). But there are exceptions to this general policy where the request is based on more
than just the manifest injustice experienced by a given petitioner. For example:

e President Bill Clinton pardoned Lieutenant Henry Ossian Flipper, who had been
convicted of Conduct Unbecoming an Officer in 1881 and dismissed from the Army in
1882. Flipper, a former slave, was the first black graduate of West Point and served
with the fabled Buffalo Soldiers. He was falsely charged with embezzlement, for which
he was acquitted, but convicted of Conduct Unbecoming an Officer. Although a
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subsequent Army review found the charge was racially motivated, President Chester
A. Arthur declined to issue a pardon. President Clinton posthumously pardoned
Lieutenant Flipper in 1999, and West Point presents an annual award in his name to the
cadet who best demonstrates leadership, self-discipline, and perseverance.?

e President George W. Bush issued a posthumous pardon to Charles Thompson Winters,
who had served 18 months for violating the 1939 Neutrality Act after he helped supply
aircraft to Israel to aid in its 1948 war for independence. His actions were credited with
helping Israel survive in the early days of its existence.*

e President Donald Trump pardoned heavyweight boxing champion Jack Johnson, who
was convicted in 1913 for violating the Mann Act, to help correct “a racially motivated
injustice” that occurred during a “period of tremendous racial tension in the United
States.” An earlier congressional resolution had advocated granting the pardon “to
expunge a racially-motivated abuse of prosecutorial authority of the federal
government from the annals of criminal justice in the United States, and in recognition
of the athletic and cultural contributions of Jack Johnson to society.” The pardon was
granted in 2018.°

e President Trump also pardoned suffragist Susan B. Anthony, who in 1872 was arrested
in her hometown of Rochester, New York for casting a ballot in violation of laws that
only permitted men to vote. She was convicted after a widely publicized trial but
refused to pay the fine. Anthony urged Congress to adopt a constitutional amendment
extending voting rights to women, which was called at the time the “Susan B. Anthony
Amendment.” It was ratified in 1920 as the Nineteenth Amendment to the Constitution.
Anthony was pardoned on the centennial of its ratification.®

3 See, e.g., Darryl W. Jackson, Jeffrey H. Smith, Edward H. Sisson, & Helene T. Krasnoff,
Bending Toward Justice: The Posthumous Pardon of Lieutenant Henry Ossian Flipper, 74 IND.
L.J. 1251 (1999); Steve Vogel, First Black Army Officer is Pardoned by Clinton, W ASHINGTON
PosT, February 20, 1999.

4 See, e.g., Eric Lichtblau, Jailed for Aiding Israel, but Pardoned by Bush, NEW YORK TIMES,
December 23, 2008; Deb Riechmann, Bush Pardons Man Who Helped Israel During Wartime,
SAN DIEGO UNION-TRIBUNE, Dec. 24, 2008.

> See, e.g., John Eligon and Michael D. Shear, Trump Pardons Jack Johnson, Heavyweight
Boxing Champion, NEW YORK TIMES, May 24, 2018. See Jason Meisner, 108 Years After Racially
Motivated Trial, Court Docket for Black Heavyweight Champ Jack Johnson Goes Public,
CHICAGO TRIBUNE, January 19, 2021; Sarah Kaplan, Jack Johnson, World's First Black Boxing
Champion, Was Jailed Under Jim Crow. Will He Get a Posthumous Pardon? WASHINGTON POST,
February 5, 2016; Geoffrey C. Ward, UNFORGIVABLE BLACKNESS: THE RISE AND FALL OF JACK
JOHNSON (Knopf: New York 2004).

6 See, e.g., Trial of Miss Susan B. Anthony for Illegal Voting—The Testimony and Arguments,
NEW YORK TIMES, June 18, 1873; Maggie Haberman and Katie Rogers, On Centennial of 19th
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Each of these examples illustrates how the value of a posthumous pardon can transcend the
interest of securing justice for the individual involved. A posthumous pardon for D.M. Bennett
falls into this exceptional category as well because it is inextricably tied to current events. It would
not be merely a symbolic statement to acknowledge and correct a past wrong. Pardoning D.M.
Bennett would put the United States on record against the revival of a zombie law to threaten the
rights of millions of living Americans. It would send the clear message that Anthony Comstock’s
cold, dead hands should not be allowed to reach from beyond the grave to claw back America’s
hard-won constitutional rights.

Factual Background

D.M. Bennett was convicted in 1879 of violating the Comstock Act for mailing a copy of
an anti-marriage tract titled Cupid’s Yokes, or The Binding Forces of Conjugal Life.” He was the
founding publisher of the leading freethought journal 7The Truth Seeker, which was devoted to
“science, morals, free thought, free discussions, liberalism, sexual equality, labor reform,
progression, free education and whatever tends to elevate and emancipate the human race.”
Bennett and his journal were equally known for the things he opposed, which were listed on the
masthead as including “priestcraft, ecclesiasticism, dogmas, creeds, false theology, superstition,
bigotry, ignorance, monopolies, aristocracies, privileged classes, tyranny, oppression, and
everything that degrades or burdens mankind mentally or physically.” The Truth Seeker was
founded in 1873 and is still published today, making it the longest freethought journal in
continuous publication. It began publication the same year Congress passed the Comstock Act,
and the two were on a collision course from the beginning.®

Bennett was convicted of transmitting an “obscene” publication in violation of the
Comstock Act, but it is difficult to find anything remotely sexual in Cupid's Yokes apart from a
clinical reference or two mentioning words like semen and coition. Cupid’s Yokes was a twenty-
three-page pamphlet written by free love advocate Ezra Heywood that advocated “sexual self-
government” and opposed the institution of marriage which it compared to slavery. It also
advocated gender equality and equal pay for equal work.” Heywood’s pamphlet argued that “by

Amendment, Trump Pardons Susan B. Anthony and Targets 2020 Election, NEW YORK TIMES,
August 18, 2020. The Susan B. Anthony Museum declined the pardon on grounds the activist did
not believe she had done anything wrong. Neda Ulaby, Susan B. Anthony Museum Rejects
President Trump s Pardon of the Suffragist, NATIONAL PUBLIC RADIO, August 20, 2020.

7 United States v. Bennett, 24 F. Cas. 1093 (S.D.N.Y. 1879). A copy of the decision is attached
as Exhibit 1.

8 See Robert Corn-Revere, THE MIND OF THE CENSOR AND THE EYE OF THE BEHOLDER: THE
FIRST AMENDMENT AND THE CENSOR’S DILEMMA 32-33 (New York: Cambridge University Press
2021) at 36-37.

? See, e.g., THE MIND OF THE CENSOR, supra, 32-33; Heywood Broun and Margaret Leech,
ANTHONY COMSTOCK: ROUNDSMAN OF THE LORD 170-74 (New York: Albert & Charles Boni, Inc.,
1927).



excluding woman from industrial pursuits and poisoning her mind with superstitious notions of
natural weakness, delicacy, and dependence, capitalists have kept her wages down to very much
less than men get for the same work.”!? A copy of Cupid’s Yokes is attached as Exhibit 2.

By most accounts Cupid s Yokes was nothing but a “dull little sociological treatise,” but the
pamphlet also was intentionally provocative, calling out the Reverend Henry Ward Beecher, most
famous clergyman of the day, for hypocrisy in committing adultery with a congregant, and charging
Anthony Comstock with despotism and cruelty.!! It described Comstock as “a religious
monomaniac, whom the mistaken will of Congress and the lascivious fanaticism of the Young
Men’s Christian Association have empowered to use the Federal Courts to suppress free inquiry.”
Cupid’s Yokes advocated immediate repeal of “the National Gag-Law” and proclaimed of
Comstock: “This is clearly the spirit that ignited the fires of the Inquisition.”!?

Such views made Ezra Heywood and anyone who supported him instant targets of Anthony
Comstock. The moral crusader wrote that Cupid s Yokes was “a most obscene and loathsome book”
that was “too foul for description,” and he castigated Heywood personally as the “chief creature”
promoting the “vile creed” of free love.!* Comstock prosecuted Heywood three times for publishing
and selling Cupid s Yokes. After an 1878 conviction for which Heywood was sentenced to two years
in prison and hard labor, President Rutherford B. Hayes granted executive clemency. The President
wrote in his diary “it is no crime by the laws of the United States to advocate the abolition of
marriage” and he did not consider Cupid’s Yokes to be “obscene, lascivious, lewd, or corrupting in
the criminal sense.”!*

None of this deterred Comstock, who ramped up his efforts to silence what he described
as “the howling, ranting, blaspheming mob of repealers.”!> As Comstock saw it, any effort to alter
“his” law was “one of the basest conspiracies ever concocted against a holy cause.”'® D.M. Bennett
wrote at the time that “Comstock made up his mind that Mr. Heywood must be crushed out and sent

19 Ezra H. Heywood, Cupid’s Yokes 21 (Princeton, MA: Co-Operative Publishing Co., 1876).
"' Broun & Leech, supra, at 171.
12 Cupid’s Yokes, supra, at 11-12; Broun & Leech, supra, at 193.

13 Anthony Comstock, TRAPS FOR THE YOUNG 163 (Cambridge, MA: Harvard University Press
1883/1967).

4 T. Harry Williams, ed., HAYES, THE DIARY OF A PRESIDENT, 1875-81 183-84 (New York:
David McKay Company, Inc. 1964); THE MIND OF THE CENSOR, supra, at 35.

15 Anthony Comstock, FRAUDS EXPOSED; OR, HOW THE PEOPLE ARE DECEIVED AND ROBBED,
AND YOUTH CORRUPTED 393 (New York: Cosimo Classics 1880/2009).

16 Comstock, TRAPS FOR THE YOUNG, supra, at 192. See Margaret A. Blanchard and John E.
Semonche, Anthony Comstock and His Adversaries: The Mixed Legacy of This Battle for Free
Speech, 11 COMMC’NS L. AND POL’Y 328-32 (Summer 2006).



to prison.”!” The same sentiment extended to all who supported Heywood or opposed the

Comstock Act—and that naturally included Bennett.

Bennett actively campaigned for repeal of the Comstock Act in the pages of The Truth
Seeker and made weekly appeals for signatures on a repeal petition. This placed Bennett in
Comstock’s crosshairs, and he was arrested in November 1877, just after announcing his intention
to submit his repeal petition to Congress in early 1878. The timing was as suspicious as the charges
were spurious. Bennett was arrested for publishing his essay titled An Open Letter to Jesus Christ
and for a scientific article (written originally for Popular Science Monthly) titled How Do Marsupials
Propagate Their Kind? Even by the standards of the time, the idea of prosecuting a publisher for
obscenity for criticizing the Christian religion or for a scientific paper describing the mating habits
of possums and kangaroos simply was too much. The charges were dropped in early 1878 after
the matter was brought to the attention of President Hayes and the Postmaster General. '8

But Comstock was not done with Bennett, whom he described as an “apostle of nastiness”
and the “ringleader in this fraud” of seeking repeal.'® Bennett had pledged in the pages of The Truth
Seeker to send to anyone who wanted it a copy of Cupid's Yokes, and Comstock took him up on the
offer. Writing under the fictitious name of G. Brackett, the undercover moralist ordered several tracts,
including “a copy of the Heywood book you advertise Cupid’s something or other, you know what
I mean.”?® Comstock again arrested Bennett, and this time the charges stuck—the publisher was
convicted and sentenced to thirteen months hard labor in Albany prison.

Legal Background

Bennett’s prosecution is inconceivable today, either for his opposition to the Comstock Act
or because he mailed a “free love” pamphlet. As was clear from President Hayes’ earlier pardon
of Ezra Heywood, as well as the first failed attempt to prosecute Bennett, the case against him was
utterly baseless even under nineteenth century standards. But the broad language of the Comstock
Act and the lack of judicial precedent to serve as a guardrail against abuse made it possible for
Comstock to use the law as a weapon to silence speech and punish political enemies.

Anthony Comstock was a dry goods clerk and anti-smut vigilante who was dispatched by
the New York YMCA in 1873 to lobby Congress for a federal anti-obscenity law. It was popularly
dubbed the Comstock Act because of his central role in securing its passage, and Comstock forever

17 D.M. Bennett, CHAMPIONS OF THE CHURCH: THEIR CRIMES AND PERSECUTIONS 1060 (New
York: Liberal and Scientific Publishing House, 1878).

18 See THE MIND OF THE CENSOR, supra, at 36-38.
1 Comstock, FRAUDS EXPOSED, supra, at 495-96.

20 See Broun & Leech, supra, at 180; THE MIND OF THE CENSOR, supra, at 38; David M.
Rabban, FREE SPEECH IN ITS FORGOTTEN YEARS 36-37 (London: Cambridge University Press,
1997).



thereafter referred to it as “my law.”?! Officially titled an “Act for the Suppression of Trade in, and
Circulation of, Obscene Literature and Articles of Immoral Use,” it was one of 260 bills crammed
through Congress on March 3, 1873, the eve of President Ulysses S. Grant’s second inauguration.??
The Act provided:

No obscene, lewd, or lascivious book, pamphlet, picture, paper, print, or other
publication of an indecent character, or any article or thing designed or intended for
the prevention of conception or procuring of an abortion, nor any article or thing
intended or adapted for any indecent or immoral use or nature . . . shall be carried
in the mail.

Comstock was authorized to enforce the law personally as a special agent of the Post Office. With
this authority, and in his dual role as Secretary of the New York Society for the Suppression of
Vice, Comstock “served for forty years as the national line between virtue and vice.”%?

Legendary journalist H.L. Mencken wrote that Comstock “first capitalized moral endeavor
like baseball or the soap business, and made himself the first of its kept professors.”?* Near the end
of his four-decade career as an anti-vice crusader, Comstock claimed to have convicted enough
people “to fill a passenger train of sixty-one coaches, sixty coaches containing sixty passengers
each and the sixty-first almost full.” He also said he had destroyed 160 tons of obscene literature
and four million pictures. Another grisly fact was the pride Comstock took when he hounded
adversaries to their deaths. He openly boasted of causing at least fifteen suicides.?

The Comstock Act applied to all that was obscene, lewd, or lascivious, anything intended for
the prevention of conception or for procuring an abortion, or anything “intended or adapted for any
indecent or immoral use.” Under its broad mandate everything that Comstock considered immoral
was, by definition, obscene and therefore illegal. And his concept of immorality was expansive,
extending to anything he believed had the remotest connection to sex. This included blasphemy,

2! James C. N. Paul, and Murray L. Schwartz, FEDERAL CENSORSHIP: OBSCENITY IN THE MAIL
22 (New York: The Free Press of Glencoe, Inc., 1961).

22 Ch. 258, Sec. 2, 17 Stat. 598, 599 (1873). See THE MIND OF THE CENSOR, supra, at 18-20;
Broun & Leech, supra, at 128—44.

23 Amy Werbel, Searching for Smut, COMMON-PLACE (October 2010). See generally THE MIND
OF THE CENSOR, supra, at 14-54; Amy Sohn, THE MAN WHO HATED WOMEN (New York: Farrar,
Straus & Giroux 2021); Amy Werbel, LUST ON TRIAL (New York: Columbia University Press,
2018); Anna Louise Bates, WEEDER IN THE GARDEN OF THE LORD: ANTHONY COMSTOCK’S LIFE
AND CAREER (Lanham, MD: University Press of America, Inc., 1995); Broun and Leech, supra, at
145-193, 222-243.

24 H.L. Mencken, A BOOK OF PREFACES 255 (New York: Alfred A. Knopf, 1917).

25 See Broun & Leech, supra, at 15-16; THE MIND OF THE CENSOR, supra, at 19-20; Margaret
A. Blanchard, The American Urge to Censor: Freedom of Expression Versus the Desire to Sanitize
Society—From Anthony Comstock to 2 Live Crew, 33 WM. & MARY L. REV. 741, 758 (1992).



sensational novels and news stories, art, and even scientific and medical texts. Comstock threatened
to close down the 1893 World’s Fair in Chicago because the Midway Plaisance included an
exhibition with the belly dancer Little Egypt; he waged a campaign against the New York Art
Students’ League in 1906; and he sought to censor the works of numerous authors, including Walt
Whitman and George Bernard Shaw. His final case in 1915 was a successful prosecution of
William Sanger, the husband of birth control pioneer Margaret Sanger, for handing out his wife’s
pamphlet entitled Family Limitation.*®

Comstock’s excesses were not kept in check because the United States had not yet
developed a body of First Amendment law to limit the scope of his broadly worded law. In the
absence of decisions by American courts, Comstock seized on an 1868 ruling from Victorian
England, Regina v. Hicklin. That decision defined obscenity as anything that “depraves and corrupts
those whose minds are open to such immoral influences” and asked only “whether the tendency
of the matter charged as obscenity is to deprave and corrupt those whose minds are open to such
immoral influences.” 2’ Comstock enthusiastically embraced the ruling, calling it divinely inspired
and “one of the most remarkable cases on record.”® It is little wonder Comstock adopted the
Victorian standard; it enabled the government a free hand to enforce “morality,” however that
notion may be conceived. In some cases, judges would not even permit jurors to review the books
themselves, holding that the titles alone were enough to support a conviction.?’

D.M. Bennett was prosecuted and convicted for distributing Cupids Yokes under the
Hicklin rule.3°

D.M. Bennett’s Conviction Violated Basic Constitutional Principles

Even by the standards of the time, D.M. Bennett’s prosecution plainly violated basic
principles of free expression. President Hayes had pardoned Ezra Heywood, the author of Cupid’s
Yokes, even as Anthony Comstock was prosecuting Bennett for simply making it available. Neither
Attorney General Charles Devens nor the President believed the pamphlet was obscene, but
Comstock prosecuted Bennett anyway. After Bennett’s conviction, his supporters presented
President Hayes with a petition for executive clemency that contained 200,000 signatures. In
addition, fifteen thousand personal letters protesting Bennett’s prosecution reached the President’s

26 See THE MIND OF THE CENSOR, supra, at 40—54.
27 Regina v. Hicklin, LR 3 QB 360 (Queen’s Bench, 1868).

28 Anthony Comstock, MORALS VERSUS ART 17, 26 (New York: J. S. Ogilvie & Company,
1887).

29 See THE MIND OF THE CENSOR, supra, at 23.

30 United States v. Bennett, 24 F. Cas. at 1104-05.
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desk. Hayes later wrote in his diary, “I am satisfied that Bennett ought not to have been
convicted.”! But he denied the pardon after Comstock personally intervened to block it.>?

Bennett’s 1879 trial lacked basic constitutional safeguards that we take for granted today:
the prosecution was based on passages selected by the prosecutor and not the work as a whole; the
question was not whether the book might be obscene for the average person, but whether in might
tend to affect the morals of a hypothetical child; and it did not matter whether the pamphlet had
serious literary, artistic, political or scientific value. Echoing Comstock, the prosecutor proclaimed
that “the United States is one great society for the suppression of vice.” 33

The presiding judge, Charles L. Benedict, agreed. Judge Benedict had earlier presided over
the Comstock Act prosecution of Dr. Edward Bliss Foote, author of a popular home health guide,
for mailing a pamphlet that described various methods of birth control. At his trial, Foote was not
allowed to enter his pamphlet as evidence, as Judge Benedict believed there was no need to send
medical works through the U.S. mails. He explained that if Congress had intended to exempt
doctors’ medical advice from the obscenity law it would have said so.**

And so it was with Bennett’s prosecution. His lawyer was precluded from introducing other
books as evidence of what type of literature is commonly accepted in the community. These
included assorted works of Shakespeare, Queen Mab by Percy Shelly, the Decameron by
Boccaccio, among others. Judge Benedict also refused to allow the defense to compare the
language of Cupid’s Yokes to certain passages from the Bible.?> Nor was the defense permitted to
use the entire text of Cupid’s Yokes as evidence. The court ruled that the pamphlet was “so lewd,
obscene and lascivious” it would be “improper to be placed upon the [court] records” and it
confined evidence to eighteen passages marked and read to the jury by the prosecutor. And, despite
the fact that a publisher was being criminally prosecuted for distributing a pamphlet, Judge
Benedict ruled that “freedom of the press . . . has nothing to do with this case.”®

31 See Roderick Bradford, D.M. BENNETT: THE TRUTH SEEKER 194 (Amherst, NY: Prometheus
Books 2006).

32 Id. at 189, 192; Comstock, FRAUDS EXPOSED, supra, at 496; Broun & Leech, supra, at 182;
THE MIND OF THE CENSOR, supra, at 39—-40.

33 See Broun & Leech, supra, at 89; Bradford, supra, at 165; THE MIND OF THE CENSOR, supra,
at 39.

3% United States v. Foote, 25 F. Cas. 1140, 1141 (S.D.N.Y. 1876).
35 See Bradford, supra, at 168.

36 United States v. Bennett, 24 F. Cas. at 1093, 1099, 1101.
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Under these standards, the trial’s outcome was preordained. Bennett was convicted and
sentenced to pay a $300 fine and serve thirteen months’ hard labor at Albany Penitentiary.®’

More protective First Amendment standards did not emerge until midway through the
twentieth century. But it was abuses like D.M. Bennett’s conviction that helped drive a sea change
in the law. As early as 1913, noted jurists like Learned Hand questioned whether “mid-Victorian
morals” should be the rule and whether our treatment of sex should “be confined to the standard
of a child’s library.” Pursuing that objective, he wrote, “seems a fatal policy.”*® Over time, the law
evolved in numerous cases, including the 1934 decision overturning the ban on importing James
Joyce’s masterpiece Ulysses. The court in that case expressly rejected the reasoning used to convict
D.M. Bennett and concluded it was not enough to condemn a book based on isolated passages.
Instead, it held the question in each case must be “whether a publication taken as a whole has a
libidinous effect.” Any other rule would condemn works of Aristophanes, Chaucer, Boccaccio,
Shakespeare, or even the Bible, and that, the court concluded, could not be what Congress had in
mind. *°

In 1957 the Supreme Court in Roth v. United States made clear that “sex and obscenity are
not synonymous” and it rejected the Hicklin standard as being “unconstitutionally restrictive of the
freedoms of speech and press.” It proclaimed that all ideas “having even the slightest redeeming
social importance — unorthodox ideas, controversial ideas, even ideas hateful to the prevailing
climate of opinion — have the full protection” of the First Amendment. Rather than judging a work
by its imagined effect on “the most susceptible persons,” the Supreme Court held that it must
evaluate speech by its impact on “the average person in the community.” This review could not be
limited to “isolated passages,” and instead, “books, pictures and circulars must be judged as a
whole, in their entire context,” and courts could not dwell on “detached or separate portions in
reaching a conclusion.” The analysis could not be mired in the Victorian standards of the previous
century, but by “present-day standards of the community.”*°

With Roth and the decisions that followed it, nothing was left of the Comstock Act’s broad
mandate to restrict speech, and it has been a dead letter since the mid-twentieth century. With
respect to provisions of the Comstock Act that deal with contraceptives and abortion, the Office
of Legal Counsel’s detailed analysis found that “[o]ver the course of the last century, the Judiciary,
Congress, and USPS have all settled on an understanding of the reach of section 1461 and related
provisions of the Comstock Act that is narrower than a literal reading might suggest.” It concluded

37 See Bradford, supra, at 182. A $300 fine is the equivalent of approximately $9,400 in 2024
dollars.

38 United States v. Kennerley, 24 F. Cas. 119, 120-121 (S.D.N.Y. 1913).

39 United States v. One Book Entitled Ulysses by James Joyce, 72 F.2d 705, 706-08 (2d Cir.
1934).

40 Roth v. United States, 354 U.S. 476, 484, 487, 489-90 (1957).
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that this has been the consensus view among courts “since early in the twentieth century.” 46 Op.
O.L.C. _,slipop.at5.

The Benefits of a Posthumous Pardon

D.M. Bennett was over sixty when he was remanded to Albany Prison, reportedly one of
the worst in the nation.*! He was already in poor health when reporting for his sentence at hard
labor and nearly died during his confinement. And it is likely that the prison term contributed to
Bennett’s death two years after his release. A posthumous pardon cannot change what happened.
But it can provide both a measure of vindication and a warning against repeating the mistakes
brought about by the Comstock Act.

Pardons have been granted for many reasons throughout history, but the Supreme Court
has stated that one of the primary purposes of a pardon is “to afford relief from . . . [an] evident
mistake in the enforcement of the law.”*> As former California Governor Pete Wilson explained
in granting a posthumous pardon, “a just society may not always achieve justice, but it must
constantly strive for justice.”* The Supreme Court has also described pardons as an essential
mechanism for promoting the public welfare. In Biddle v. Perovich, 274 U.S. 480, 486 (1927),
it pointed out that “a pardon in our days is not a private act of grace ... it is a part of the
Constitutional scheme. When granted it is the determination of the ultimate authority that the
public welfare will be better served by inflicting less than what the judgment fixed.”

In 2001, then Maryland Governor Parris Glendening pardoned John Snowden, who was
erroneously convicted of murder and hanged in 1919.# Governor Glendening explained
that “[w]hen [we are] faced with a possible miscarriage of justice, even one from the
distant past, our values compel us to take a second look. . . . [While itis too late to prove
the innocence or guilt of Mr. Snowden, we can conclude that the hanging may well have
been a miscarriage of justice.”® 1In a similar situation, former California Governor Pete
Wilson pardoned Jack Ryan, the supposed “Coyote Flat killer” who was convicted of
murdering two men in 1925. The pardon stemmed from the discovery of evidence
demonstrating that Ryan had been coerced into pleading guilty for a crime he did not
commit. Governor Wilson granted the pardon to preserve the integrity of the state’s

41 See Bradford, supra, at 201 (“The Albany Penitentiary, opened in 1846, had a dark history
of overcrowding, water torture, and even death as a form of punishment.”).

42 Ex Parte Grossman, 276 U.S. 87, 120 (1925).

43 Quoted in Dave Lesher, Dead Man's Name Finally to Be Cleared, L.A. TIMES, April 15,
1996.

4 Press Release, State of Maryland Governor's Press Office, Governor Glendening Grants
Posthumous Pardon to John Snowden (May 31, 2001),
https://msa.maryland.gov/megafile/msa/speccol/sc3500/s¢3520/013600/013632/pdf/glendening.p
df.

Y.
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justice system.*6

A famous example of executive clemency involved Nicola Sacco and Bartolomeo
Vanzetti, Italian immigrants who were executed in 1927 after being convicted of theft and
murder. Then Massachusetts Governor Michael Dukakis acted to vindicate Sacco and
Vanzetti in 1977 because the judge in their case had refused to grant a new trial despite the
discovery of exculpatory evidence and because of the pervasive anti-immigrant sentiment
that existed at the time. In his statement announcing his action, Governor Dukakis
declared, “[t]he stigma and disgrace should be forever removed from the names of Nicola
Sacco and Bartolomeo Vanzetti, from their families and descendants.”*’

Posthumous pardons arising from violations of the First Amendment carry a special
resonance, as they both atone for past injustices and promise better behavior by the government
going forward. In 2003, then New York Governor George Pataki pardoned pathbreaking comedian
Lenny Bruce for his 1964 conviction for “obscene” comedy routines. Like the prosecution of D.M.
Bennett, Lenny Bruce’s conviction was illegitimate even under the standards of his day. In
announcing the pardon, Governor Pataki said “[f]reedom of speech is one of the greatest American
liberties, and I hope this pardon serves as a reminder of the precious freedoms we are fighting to
preserve.” He described it as “a declaration of New York’s commitment to upholding the First
Amendment.”*® A copy of Governor Pataki’s pardon proclamation is attached as Exhibit 3.

In 2006, then Montana Governor Brian Schweitzer granted posthumous pardons to
seventy-nine men and women who had violated the 1918 Montana Sedition Act. The Act had been
used to quell normal acts of dissent during World War 1. And, as with D.M. Bennett, First
Amendment law had not yet evolved to provide the basic protections for the defendants involved.
Governor Schweitzer described the wartime prosecutions as “one of the darkest periods in
Montana’s political history” because the sedition law “punished even the mildest forms of political
dissent” and enforced a “unanimity of thought concerning the United States’ involvement in the
War.” Drawing on his constitutional authority to “secure the blessings of liberty for this and future
generations,” he issued the mass pardons because “there is no time limitation for correcting
injustice and clearing the names of honorable people.”*® A copy of Governor Schweitzer’s pardon
proclamation is attached as Exhibit 4.

It is particularly fitting for the President to use the pardon power to highlight the importance
of First Amendment rights that have been abridged under an unjust law. In fact, this lesson is nearly

46 See Lesher, supra.
47 See Jackson, supra, at 1282.

48 John Kifner, No Joke! 37 Years After Death Lenny Bruce Receives Pardon, NEW YORK
TIMES, December 24, 2003.

4 Proclamation of Clemency for Montanans Convicted Under the Montana Sedition Act
in 1918-1919, https://justfacts.votesmart.org/public-statement/171099/proclamation-of-
clemency-for-montanans-convicted-under-the-montana-sedition-act-in-1918-1919. See Jim
Robbins, Pardons Granted 88 Years After Crimes of Sedition, NEW YORK TIMES, May 3, 2006.
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as old as the Republic, as President Thomas Jefferson used executive clemency to undo damage
caused by the Sedition Act of 1798. That law made it a crime to “write, print, utter or publish . . .
any false, scandalous and malicious writing or writings against the government” with the intent to
defame Congress or the President. Sedition Act of 1798, 1 Stat. 596. The law was used aggressively
to punish political opponents of the Adams Administration, including newspaper editors.’® The Act
expired by its own terms and was never tested in court, but the consensus of history is that it was
fundamentally at odds with the First Amendment. This judgment owes much to President
Jefferson’s act of pardoning and remitting the fines of those who had been convicted under the
law. As Jefferson later wrote, “I considered . . . that law to be a nullity, as absolute and as palpable
as if Congress had ordered us to fall down and worship a golden image.”!

And so it is with the Comstock Act.

In the case of D.M. Bennett, the need for a posthumous pardon is even more compelling
because of the ways the Comstock Act is being used in the present day to threaten individual rights.
This petition is not just about the past; it calls for a reaffirmation of basic constitutional principles
that developed as a response to the abuses of Anthony Comstock and his law. Some have suggested
a legislative solution and have called for repeal of the Comstock Act.’> That may be a worthy
project, but it is the domain of Congress. Only the President can issue a pardon to help and
ameliorate the grave injustices of the past while at the same time proclaiming that our
constitutional scheme will not tolerate petty moralistic tyrants.

Conclusion

“The search for justice has no statute of limitations.”* By that equitable measure D.M.

Bennett should be posthumously pardoned. It is never too late to correct an injustice, especially
one that involved the persecution and prosecution of a man because he published his
sentiments freely. As legendary trial lawyer Clarence Darrow wrote of D.M. Bennett and
others in the freethought movement: “It is well for us to remember these men and women who
have made it safe to think. The world owes an enormous debt to the fighters for human freedom,
and we cannot suffer their names to be forgotten now that we are reaping the fruits of their
intelligence and devotion.”*

30 Leonard Levy, LEGACY OF SUPPRESSION 258 (1960).
>1 4 JEFFERSON’S WORKS 555-56 (Washington ed.) (Letter to Abigail Adams, July 22, 1804).

32 See Chelsea Cirruzzo and Rory O’Neill, 4 Second Act for Comstock, POLITICO, April 4,
2024; Nathaniel Weixel, Democratic Senator Eyeing Bill to Repeal Comstock Act, THE HILL, April
2,2024.

33 See Governor Glendening Grants Posthumous Pardon, supra.

>4 George Macdonald, FIFTY YEARS OF FREETHOUGHT: BEING THE STORY OF THE TRUTH
SEEKER (New York: The Truth Seeker Co., 1931) (foreword by Clarence Darrow).
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It is vital to remember past abuses and to reaffirm the hard-fought principles forged
over the past century to prevent a drift toward an authoritarian world in which the
government is the arbiter of morality. To pardon D.M. Bennett posthumously is to affirm the
principles that are central to American freedom.

For the foregoing reasons, Petitioner Roderick Bradford respectfully requests that you
pardon D.M. Bennett for his 1879 conviction under the Comstock Act.

Respectfully submitted,

e (i@

Robert Corn-Revere
Counsel for Petitioner

Robert Corn-Revere, Chief Counsel

Foundation for Individual Rights and Expression
700 Pennsylvania Avenue SE, Suite 340
Washington, D.C. 20003
bob.corn-revere@thefire.org

(215) 717-3473 Ext. 209
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Circuit Court, S.D. New York.
UNITED STATES
V.
BENNETT.

May 31, 1879.

Synopsis

This was an indictment against Deboigne M.
Bennett.

Attorneys and Law Firms

William P. Fiero, Asst. Dist. Atty.

Abram Wakeman, for defendant.

Before BLATCHFORD, Circuit Judge, and
BENEDICT and CHOATE, District Judges.

Opinion

BLATCHFORD, Circuit Judge.

The indictment against the defendant contains two

counts. The first count avers, that the defendant,
‘on the twelfth day of November, in the year of our
Lord one thousand eight hundred and
seventy-eight, at the Southern district of New
York, and within the jurisdiction of this court, did
unlawfully and knowingly deposit, and cause to be
deposited, in the mail of the United States, then and
there, for mailing and delivery, a certain obscene,
lewd and lascivious book, called ‘Cupid’s Yokes,
or The Binding Forces of Congjugal Life,” which
said book is so lewd, obscene and lascivious, that
the same would be offensive to the court here, and
improper to be placed upon the records thereof;
wherefore, the jurors aforesaid do not set forth the
same in this indictment; which said book was then
and there inclosed in a paper wrapper, which said
wrapper was then and there addressed and directed
as follows: G. Brackett, Box 202, Granville, N. Y.’
The second count avers, that the defendant, ‘on the
twelfth day of November, in the year of our Lord
one thousand eight hundred and seventy-eight, at
the Southern district of New York, and within the
jurisdiction of this court, unlawfully and knowingly
did deposit, and cause to be deposited, in the mail
of the United States, then and there, for mailing
and delivery, a certain publication of an indecent
character, called ‘Cupid’s Yokes, or The Binding
Forces of Conjugal Life,” which said publication is
so indecent that the same would be offensive to the
court here, and improper to be placed on the
records thereof; wherefore, the jurors aforesaid do
not set forth the same in this indictment; which said
publication was then and there inclosed in a
wrapper, which said wrapper was then and there
addressed and directed as follows, to wit: G.
Brackett, Box 202, Granville, N. Y.” The defendant
was tried at one of the exclusively criminal terms
of this court, held under the provisions of sections
613 and 658 of the Revised Statutes, by the district
judge for the Eastern district of New York. The
jury rendered a verdict of guilty, and the defendant
has moved for a new trial, on a case and
exceptions, and also to set aside the verdict, and for
an arrest of judgment upon the same the motion
being made at an exclusively criminal term, held
under the same sections, by the circuit judge for the
Second judicial circuit, and the district judges for
the Southern and Eastern districts of New York.
[Case unreported.]

Before the commencement of the trial, the counsel
for the defendant moved the court, that the case be
remitted from this court to the district court for this
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district, so that the defendant might be there tried,
and thereby acquire a right to the benefit of the act
of March 3, 1879 (20 Stat. 354), entitled ‘An act to
give circuit courts appellate jurisdiction in certain
criminal cases.” The court denied the motion. The
act of 1879 provides, that ‘the circuit court for each
judicial district shall have jurisdiction of writs of
error in all criminal cases tried before the district
court, where the sentence is imprisonment, or fine
and imprisonment, or where, if a fine only, the fine
shall exceed the sum of three hundred dollars.” It
then provides for the settlement of a bill of
exceptions, and for the allowance of a writ of error,
and for the affirmance or reversal, by the circuit
court, of the judgment of the district court, when it
is a judgment against the defendant, in a criminal
case. In this case, the sentence may be
imprisonment or fine and imprisonment, or, if a
fine only, the fine is to be not less than $100, nor
more than $5,000. But, this indictment was found
in this court before the act of 1879 was passed, and
there is no provision of law whereby an indictment
can be remitted by a circuit court to a district court,
unless the district attorney deems it necessary.
Such is the provision of section 1037 of the
Revised Statutes. Section 1038 provides for the
remission of an indictment from the district court
to the circuit court, when, in the opinion of the
district court, ‘difficult and important questions of
law are involved in the case,” but there is no
provision under which a circuit court can, of its
own motion, or on the application of the defendant,
remit an indictment to a district court.

The case states as follows: ‘The prosecution then
proved the deposit, by the defendant, in the United
States mail, for mailing and delivery, of the work
entitled ‘Cupid’s Yokes, or The Binding Forces of
Conjugal Life.” The counsel for the prosecution
then announced that he had marked the passages in
the work already in evidence, in its entirety, which
he would read to the jury, and with the reading of
those passages to the jury he rested on the part of
the prosecution.” The counsel for the prisoner
thereupon moved for the discharge of the prisoner,
on the following grounds, to wit: ‘1. That the
statute under which this indictment has been
presented is not warranted by, and is in
contravention of, the constitution of the United
States, and is, therefore, without force and void. 2.
That the indictment itself is defective, because it
does not set out the whole pamphlet, nor localize in
any way in it the matter alleged to be within the
statute, nor the passages relied upon as obscene or
of an indecent character, and which are now, for

the first time, asserted as the grounds of this
prosecution. 3. That the first count of the
indictment is not sustained by the proof, for it avers
the deposit of a book, whereas the *1095 proof
shows a deposit of a pamphlet. This, under the
statute, is a fatal variance. 4. The second count is
also liable to a similar objection. It avers the
deposit of ‘a certain publication of an indecent
character,” without further describing it, and the
averment is not sustained by the evidence given. It
is, therefore, void for uncertainty. 5. That the
indictment does not allege an offence under the
statute, in that it does not set forth that the said
pamphlet is ‘non-mailable’ under said statute, and
that it does not set out that the prisoner knew that
the same was non-mailable, as is required by the
statute, so as to constitute an offence thereunder.’
The court denied the motion.

The statute under which this indictment proceeds is
section 3893 of the Revised Statutes, as amended
by section 1 of the act of July 12, 1876 (19 Stat.
90). It provides as follows: ‘Every obscene, lewd
or lascivious book, pamphlet, picture, paper,
writing, print, or other publication of an indecent
character, * * * are hereby declared to be
non-mailable matter, and shall not be conveyed in
the mails, nor delivered from any post office, nor
by any letter carrier, and any person who shall
knowingly deposit, or cause to be deposited, for
mailing or delivery, anything declared by this
section to be non-mailable matter * * * shall be
deemed guilty of a misdemeanor, and shall, for
each and every offence, be fined not less than one
hundred dollars nor more than five thousand
dollars, or imprisoned at hard labor not less than
one year nor more than ten years, or both, at the
discretion of the court.” The question of the
constitutionality of this statute, so far as the
offences charged in this indictment are concerned,
seems to us to have been definitely settled by the
decision of the supreme court in Ex parte Jackson,
96 U. S. 727. That decision related to a statute
excluding from the mail letters and circulars
concerning lotteries, but the views of the court
apply fully to the present case.

It is insisted that the book or publication alleged in
the indictment to be obscene, lewd and lascivious
or of an indecent character, should have been set
forth in haec verba in the indictment, or that, at
least, the passages in it relied upon as obscene or of
an indecent character, should have been thus set
forth. This is claimed, on the view, that the
accused, has a right to demand a precise statement,
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in the indictment, of all the facts constituting his
alleged offence. The indictment proceeds on the
ground, that, if it states that the obscene, lewd or
lascivious book is so obscene, lewd and lascivious,
or that the publication of an indecent character is so
indecent, that the same would be offensive to the
court and improper to be placed on the records
thereof, and that, therefore, the jurors do not set
forth the same in the indictment, it is not necessary
to set forth in haec verba the book or publication or
the obscene or indecent parts of it relied on,
provided the book or publication is otherwise
sufficiently identified in the indictment for the
defendant to know what book or publication is
intended.

It is the law of England, as decided in Bradlaugh v.
Reg. 3 Q. B. Div. 607, by the court of appeal, that,
in an indictment at common law, for publishing an
obscene book, it is not sufficient to describe the
book by its title only, but the words thereof alleged
to be obscene must be set out, and, if they are
omitted, the defect will not be cured by a verdict of
guilty, and the indictment will be bad, either upon a
motion in arrest of judgment, or upon a writ of
error. This decision reversed, on a writ of error,
that of the queen’s bench division in Reg. v.
Bradlaugh, 2 Q. B. Div. 569. The indictment in that
case identified the book only by its title, and it
neither set forth the book nor any part of it, and it
did not allege any reason for not setting forth the
same. The conclusion arrived at by the court of
appeal was, that, whenever the offence consists of
words written or spoken, those words must be
stated in the indictment, and, if they are not, it will
be defective upon demurrer, or on motion in arrest
of judgment, or on writ of error. The court rejected
the reason given for not setting forth on the record
obscene libels, that the records of the court should
not be defiled by the indecency, and it pointed out,
that, in order to bring the indictment before it
within the American cases cited to it, referred to
hereafter, it would have been necessary to aver that
the libel was so indecent and obscene that it ought
not to appear on the records of the court.

In Com. v. Holmes, 17 Mass. 336, the indictment
was for an offence at common law—publishing an
obscene print, in a book, and also for publishing
such book. The second count did not set forth the
book or any part of it, but alleged that it was so
obscene that it would be offensive to the court and
improper to be placed on the records thereof, and
that, therefore, the jurors did not set it forth in the
indictment. The fifth count described the print. The

defendant, after conviction, moved in arrest of
judgment, because, in certain counts, no part of the
book was set forth, and because, in certain other
counts, the print was not so particularly described
as it ought to have been, so that the jury might
judge whether the same was obscene. The court
said: ‘The second and fifth counts in this
indictment are certainly good, for it can never be
required that an obscene book and picture should
be displayed upon the records of the court, which
must be done if the description in these counts is
insufficient. This would be to require that the
public itself should give permanency and notoriety
to indecency, in order to punish it.’

In Com. v. Tarbox, 1 Cush. 66, the indictment was
for a statutory offence—publishing and distributing
a paper containing obscene language. The
indictment set forth what it *1096 alleged to be the
purport and effect of the paper and gave no excuse
for not setting it forth in haec verba. The defendant,
after conviction, moved in arrest of judgment,
because the indictment did not profess to set out
the words or tenor of the publication, but only its
substance, and did not aver any reason or excuse
for not setting out the words. The court say: ‘In
indictments for offences of this description, it is not
always necessary that the contents of the
publication should be inserted; but, whenever it is
necessary to do so, or whenever the indictment
undertakes to state the contents, whether necessary
or not, the same rule prevails as in the case of libel,
that is to say, the alleged obscene publication must
be set out in the very words of which it is
composed, and the indictment must undertake or
profess to do so, by the use of appropriate
language. The excepted cases occur whenever a
publication of this character is so obscene as to
render it improper that it should appear on the
record; and then the statement of the contents may
be omitted altogether, and a description thereof
substituted; but, in this case, a reason for the
omission must appear in the indictment, by proper
averments. The case of Com. v. Holmes, 17 Mass.
336, furnishes both an authority and a precedent for
this form of pleading. In the present case, the
indictment sets out the printed paper according to
its purport and effect, and not in haec verba, or
according to its tenor, or by words importing an
exact transcript. The mode of pleading adopted
cannot be sustained, and, the indictment being
insufficient, judgment is arrested.’

In Com. v. Sharpless, 2 Serg. & R. 91, the
indictment charged that the defendant ‘did exhibit
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and show for money to persons, to the inquest
aforesaid unknown, a certain lewd, wicked,
scandalous, infamous, and obscene painting,
representing a man in an obscene, impudent and
indecent posture with a woman.” After a verdict
against the defendant, a motion in arrest of
judgment was made, on the ground that the picture
was not sufficiently described in the indictment.
On this point, Tilghman, C. J., says: ‘We do not
know that the picture had any name, and, therefore,
it might be impossible to designate it by name.
What, then, is expected? Must the indictment
describe minutely the attitude and posture of the
figures? 1 am for paying some respect to the
chastity of our records. These are circumstances
which may be well omitted. Whether the picture
was really indecent the jury might judge from the
evidence, or, if necessary, from inspection. The
witnesses could identify it. I am of opinion that the
description is sufficient.” The motion in arrest was
overruled.

In People v. Girardin, 1 Mich. 91, the indictment
charged that the defendant printed and published ‘a
certain wicked, nasty, filthy, bawdy and obscene
paper and libel, entitled City Argus, in which said
libel are contained, among other things, divers
wicked, false, feigned, impious, impure, bawdy and
obscene matters, language and descriptions,
wherein and whereby are represented the most
gross scenes of lewdness and obscenity,” &c. After
conviction, the defendant moved in arrest of
judgment, on the ground that the obscene matter
was not set forth in the indictment. The motion was
overruled. The court said: ‘There is another rule, as
ancient as that contended for by the counsel for the
prisoner, which forbids the introduction in an
indictment of obscene pictures and books. Courts
will never allow their records to be polluted by
bawdy and obscene matters. To do this, would be
to require a court of justice to perpetuate and give
notoriety to an indecent publication, before its
author could be visited for the great wrong he may
have done to the public or to individuals. And there
is no hardship in this rule. To convict the
defendant, he must be shown to have published the
libel. If he is the publisher, he must be presumed to
have been advised of the contents of the libel, and
fully prepared to justify it. The indictment in this
cause corresponds with the precedents to be found
in books of the highest merit. If authority were
necessary, the case of Com. v. Holmes, 17 Mass.
336, fully sustains the views we have expressed.’

In State v. Brown, 1 Williams [27 Vt.] 619, the

indictment was for selling an obscene publication,
which was described in the indictment as ‘a certain
lewd, scandalous and obscene printed paper,
entitled ‘Amatory Letters,” °Ellen’s Letter to
Maria,” and ‘Maria’s Letter to Ellen,” which said
printed paper is so lewd and obscene that the same
would be offensive to the court here, and improper
to be placed upon the records thereof, wherefore,
the jurors aforesaid do not set forth the same in this
indictment.” The defendant demurred to the
indictment, but it was held sufficient. The court,
(Redfield, C. J.,) say: ‘Ordinarily, the indictment,
in a case like the present, should set forth the book
or publication in haec verba, the same as in
indictments for libel or forgery. This seems to be
an acknowledged principle in the books. But, even
in indictments for forgery, it may be excused, as, if
the forged instrument is in the possession of the
opposite party. So, also, in a case like the present,
if the publication be of so gross a character that
spreading it upon the record will be an offence
against decency, it may be excused, as all the
English precedents show. Some of the precedents
are much like the present, describing the obscene
character of the publication in general terms. But,
more generally, the nature of the publication is
more specifically described. But, in both cases, the
principle of the case is the same. If the paper is of a
character to offend decency and outrage modesty,
it need not be so *1097 spread upon the record as
to produce that effect. And, if it is alleged, in such
case, to be a publication within the general terms in
which the offence is defined by the statute, it is
sufficient, which seems to be done in the present
case. The degree of particularity with which the
paper could be described without exposing its
grossness, would depend something upon the
nature of that feature, whether it consisted in the
words used or the general description given. In the
former case, it could not be more particularly
described than it here is, without offending
decency.’

In McNair v. People [89 Ill. 441], the view of the
court was, that, if the obscene publication is in the
hands of the defendant, or is not in the power of the
prosecution, or the matter is too gross and obscene
to be spread on the records of the court, and the
excuse for the failure to set out the obscene matter
is averred in the indictment, the supposed obscene
matter need not be set out in the indictment.

One Heywood was indicted in the district court of
the United States for the district of Massachusetts.
The indictment contained two counts. The first
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count alleged that the defendant ‘did unlawfully
and knowingly deposit, and cause to be deposited,
in the mail of the United States of America, then
and there, for mailing and delivery, a certain
obscene, lewd and lascivious book, called ‘Cupid’s
Yokes, or The Binding Forces of Conjugal Life,’
which said book is so lewd, obscene and lascivious
that the same would be offensive to the court here
and improper to be placed upon the records thereof,
wherefore, the jurors aforesaid do not set forth the
same in this indictment, which said book was then
and there enclosed in a wrapper and addressed as
follows, that is to say: ‘E. Edgewell, Squan
Village, New Jersey, Box 49.”” The second count
alleged that the defendant ‘did wilfully and
unlawfully deposit, and cause to be deposited, in
the mail of the United States of America, then and
there, for mailing and delivery, a certain
publication for an indecent character, called
‘Cupid’s Yokes, or The Binding Forces of
Conjugal Life,” which said publication is so
indecent that the same would be offensive to the
court here and improper to be placed upon the
records thereof, wherefore, the jurors aforesaid do
not set forth the same in this indictment, which said
publication was then and there enclosed in a paper
wrapper and addressed as follows, that is to say:
‘E. Edgewell, Box 49, Squan Village, New
Jersey.”” The indictment was remitted to the circuit
court, and the defendant was tried on it before
Judge Clark, at the October term, 1877, and
convicted. Afterwards he filed a motion in arrest of
judgment, in January, 1878, before sentence, on the
ground that the act of congress under which the
indictment was found, to wit, section 3893 of the
Revised Statutes, was unconstitutional, inoperative
and void. In June, 1878, he filed a motion for leave
to amend said motion in arrest, by assigning the
additional cause, that ‘the indictment does not set
out the book alleged to be obscene, lewd and
lascivious and indecent, and the same is not made a
part of said indictment.” Both motions were heard
before Mr. Justice Clifford and Judge Clark and
were overruled, and the defendant was sentenced to
pay a fine and be imprisoned.

No case in the United States has been cited where
an indictment in form like the one in this case, for
publishing or circulating or mailing an obscene or
indecent publication, has been held defective,
either on demurrer or on motion in arrest of
judgment. In Knowles v. State, 3 Day, 103, the
information alleged that the defendant exhibited a
horrid and unnatural monster, highly indecent,
unseemly, and improper to be seen or exposed, as a

show. It stated no circumstances describing the
appearance of the thing, and gave no excuse for
omitting such description. It was held bad, on a
motion in arrest of judgment. In State v. Hanson,
23 Tex. 232, the indictment alleged that the
defendant ‘did publish an indecent and obscene
newspaper called ‘John Donkey,” manifestly
designed to corrupt the morals of the youth of said
county.” The composition or print was not set out
or described, nor was any excuse given in the
indictment for failling to do so. The indictment was
held bad, on exception. In People v. Hallenbeck, 52
How. Prac. 502, the indictment alleged that the
defendant did utter, write and publish a certain
obscene, lewd and indecent paper and writing,
which said paper was enclosed in an envelope and
deposited in the post office of the United States at
said town of Catskill, for mailing and delivery, the
said envelope being then and there addressed by
the words following, that is to say: ‘Mrs. Mary T.
Westmore, Catskill, N. Y.” The indictment was
demurred to. The court held, that, as there was no
description whatever of the alleged libellous
writing, not even by its title, and not the slightest
thing was mentioned by date, subject matter,
expression, thought or word, which identified or
described the alleged obscene writing, the
indictment was bad.

For the rule that an indictment must state the facts
which constitute the crime, three reasons have been
assigned by the authorities: (1) That the person
indicted may know what charge he has to meet; (2)
that, if convicted or acquitted, he may with facility
plead or prove a plea of autrefois convict or
autrefois acquit; (3) that he may take the opinion of
the court before which he is indicted, by demurrer,
or by motion in arrest of judgment, or the opinion
of a court of error by writ of error, on the
sufficiency of the statements in the indictment. As
to the first two reasons, Lord Justice Bramwell
says, in Bradlaugh v. Reg., 3 Q. B. Div. 616, that
*1098 ‘those two reasons may be disregarded,
because an accused person is very rarely ignorant
of the charge which he is called upon to meet, and
no real difficulty exists as to pleading or proving a
former conviction or acquittal,” adding, however,
that it was a very plausible observation, that, where
the book as a whole is charged as an offence, the
defendant cannot tell what passages will be
selected as those on which the charge is to be
supported. As to the third reason, the lord justice
says, that, in his opinion, it is to this day substantial
and cannot be disregarded.
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As to being informed of the charge which he has to
meet, so far as regards being furnished with a copy
of the book or with a copy of the alleged obscene
parts of it, a defendant can always procure such
information by applying to the court, before the
trial, for particulars. In the present case, there is no
complaint that such application was made and
refused, and the case shows that, at the trial,
immediately after the mailing of the book was
proved, the counsel for the prosecution announced
that he had marked the passages in the book which
he would read to the jury, and then read them to the
jury. The defendant made no claim that he was not
until then advised what such passages were, or that
he was prejudiced by not being until then so
advised, nor did he move to delay the trial because
not sooner advised of them; and the court afforded
time for the examination of such marked passages
and their contexts, by adjourning until the next day,
before the counsel for the defendant commenced
his summing up to the jury.

We are unable to recognize the force of the
suggestion, that the defendant, in the case of an
indictment for depositing an obscene book in the
mail, is entitled to take the opinion of the court by
demurrer, as to whether the matter alleged to be
obscene is obscene. The suggestion referred to has
never been regarded, in the American cases, as of
sufficient weight to lead to a following of the
present English rule. The true view, we think, is,
that if, in a case like the present one, any question
can be raised to the court, it can only be the
question whether, on the matter alleged to be
obscene, a verdict that it is obscene would be set
aside as clearly against evidence and reason. This
question can be fully raised before the trial, by a
motion to be made on the indictment and a bill of
particulars. Under all other circumstances, it is for
the jury to say whether the matter is obscene or not.
See Com. v. Landis, 8 Phila. 453.

In the present indictment, the defendant had
information given to him as to the offence charged,
by the date of the mailing, by the title of the book,
and by the address on the wrapper. The indictment
states the reason for not setting forth the book to
be, that it is too obscene and indecent to be set
forth. A copy of the book, with a designation of the
obscene passages relied on, could have been
obtained before the trial, by asking for a bill of
particulars. The defendant was not deprived of the
right ‘to be informed of the nature and cause of the
accusation.” The weight of authority, as well as of
reasoning, is in favor of the sufficiency of the

present indictment. See U. S. v. Foote [Case No.
15,128].

It is objected, that the publication in question is not
a ‘book,” as alleged in the first count of the
indictment, but is a pamphlet of 23 pages. It
consists of one sheet of 16 pages and a half sheet of
8 pages, secured together, making 24 pages of
white paper, with a cover of 4 pages of colored
paper. It has a title page, which is page one of the
white paper, and the title on such title page is
printed identically on page one of the cover. Page
24 of the white paper and pages 3 and 4 of the
cover are filled with advertisements. The case
shows, that the defendant’s counsel, on the trial, in
his offers of evidence and in his questions to
witnesses, called the publication in question a
‘book.” He so called it in questions to the defendant
as a witness. We think there is nothing in the
objection.

It is also objected, that the second count does not
state whether the publication is a book, a pamphlet,
a picture, a paper, a writing, or a print, or what
other publication than any one of those it is; and
that it is bad for uncertainty. Whether the second
count is good or not, the first count is good and
sufficient to support the conviction.

It is also contended, that it is not sufficient for the
indictment to allege that the defendant knowingly
deposited the obscene book, but that it should aver
that he knew the same to be non-mailable matter
under the statute. We think the objection untenable.
If the defendant knew what the book was which he
was depositing, if he did not deposit it by mistake,
or if he did not deposit it when he thought he was
depositing another book, it is of no consequence
that he may not have known or thought it to be
obscene and so non-mailable, so long as it was, in
fact, obscene, and he knew he was depositing the
identical book complained of.

The defendant, as a witness at the trial, was asked,
on direct examination: ‘Q. At any time, in the sale
or mailing of this book, you may state whether you
did it with a knowledge or belief that it was
obscene?” On objection, the question was
excluded. The propriety of such exclusion is
manifest, as will appear from views to be presented
hereafter, in connection with the charge and the
defendant’s requests to charge.

At the close of the testimony, the counsel for the
defendant offered to read to the jury the whole
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book in question, and the district attorney objected
to the reading of the whole book. The district
attorney had marked the particular portions of the
book which he claimed to be within the statute,
*1099 and stated that he did not claim that any
portions of the book, except those which were
marked, brought it within the scope of the statute.
The court said: ‘I do not feel called upon to permit
the reading of any portions of the book, except the
parts marked, unless it be in immediate connection,
to qualify that particular portion of the book. The
general scope of the book is not in issue. I,
therefore, shall confine the counsel to those parts
that the government has marked. If counsel on the
part of the defence think proper to read them to the
jury, I do not forbid that, and I allow any latitude of
comment upon those portions; but, as to the rest of
the book, in my opinion, there is no occasion for its
being read. When counsel reach that stage where it
is proper to sum up the case, portions of it may be
read then. The jury shall have the whole book, but
the necessity of reading the whole book is not
apparent, and I am inclined to forbid it, and give
you an exception. If there is any particular sentence
necessary to make the sense and meaning of a
passage clear, I intend to allow you to read that.’
To this ruling the defendant’s counsel excepted.
The case afterwards says: ‘The counsel then
proceeded, under permission of the court, to read,
and to comment to the jury upon, each of the
passages marked, as relied upon by the
prosecution, and the context of the same. The
passages relied upon by the prosecution, and read
and commented on by the prisoner’s counsel, are
marked and numbered with black ink, in the
Exhibit ‘Cupid’s Yokes’ herewith submitted to the
court, and the contents of the same, read by the
prisoner’s counsel, are indicated by red ink, and are
at pages 1, 5, 6,7, 8,9, 10, 12, 13, 14, 15, 16, 17,
18, 19, 20, 21, and each one of the jurymen had a
copy of the book in his hand during the reading,
and took the same with him.” The case elsewhere
states, that the court allowed the counsel for the
defendant to read and comment on the contexts of
the passages marked by the prosecution, so far as
to show the meaning of the language of the marked
passages. So far as the case shows, the counsel for
the defendant was, under this ruling, left entirely
free to select and read everything which he thought
would show the meaning of the language of the
marked passages, except that, after reading the last
passage marked by the prosecution, marked 22, he
offered to read to the jury the last page of the book,
page 23, and, on objection, the court refused to

permit it to be read, and the defendant excepted. It
is entirely clear, that the page so excluded
contained nothing which shows the meaning of the
language of any passage marked by the
prosecution. We do not perceive that the defendant
was deprived of any right or privilege to which he
was entitled. The jurors had each of them a copy of
the whole book, and the parts which the
defendant’s counsel was excluded from reading
and commenting on, were parts which, under the
law applicable to this case, may properly be
regarded as not being in the book.

In commenting on one of the passages which he
read, the counsel for the defendant stated that he
desired to read from another book, a clause of a
similar character, by way of showing ‘how that sort
of illustration or expression or narrative is regarded
in standard literature.” The court excluded all
reference to, and illustrations from, other books
and publications, and the defendant’s counsel
excepted. We are unable to see that there was any
error in their exclusion. It is the duty of the court to
prevent the presentation to the jury of any issues
other than the one on trial, and it did not tend to
show that the marked passage in question was not
obscene, that another passage in the book from
which the marked passage was quoted, or another
passage in some other book, was not generally
accepted as obscene.

The foregoing are all the matters occurring prior to
the requests to charge, in respect to which error is
alleged, in the argument of the defendant’s counsel.

Prior to the charge to the jury, the following
requests to charge were made by the defendant and
were refused by the courts, except as they agree
with its charge and rulings as made: ‘(1) That, by
the word ‘obscene’ is meant, ‘that which openly
wounds the sense of decency,” by exciting lust or
disgust. That, by ‘indecent’ is meant, the wanton
and unnecessary expression or exposure, in words
or pictures, of that which the common sense of
decency requires should be kept private or
concealed. That, where words which might
otherwise be obscene or indecent, are used in good
faith, in social polemics, philosophical writings,
serious arguments, or for any scientific purpose,
and are not thrust forward wantonly, or for the
purpose of exciting lust or disgust, they are
justified by the object of their use, and are not
obscene or indecent, within the meaning and
purpose of the law. (2) That none of the words used
in the parts of the essay in question relied upon by
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the prosecution are, by and of themselves,
necessarily obscene or indecent; that all of said
words are well known and common words of the
English language, and may be properly used as
such, and are not within the meaning and purpose
of the law, unless wantonly and unnecessarily used,
so as to offend the sense of decency. (3) That the
true character of these words, and whether they are
obscene or not, must be determined by their
context, and by the scope and purpose of the whole
essay, and by the jury. That any of the words
objected to, which may at first seem to be
unnecessarily used, are not within the law, if
reasonably required by the argument and the
context, and if they were plainly so used by the
author. *1100 (4) That, because some of the words
and sentences used may be, from certain points of
view, or generally, immodest, indelicate, impolite,
unbecoming, blasphemous, irreligious, immoral,
and bad in their influence upon society, such words
and sentences are not, therefore, necessarily
obscene, and do not make the essay obscene,
within the intent of the law, nor under this
indictment. (5) That the whole scope of the essay
and the purposes and intent of the author must be
considered, before it is found that the words and
sentences claimed to be objectionable bring it
within the meaning and purpose of the law. That, if
the general intent and purpose of the essay was not
to make an obscene or indecent publication, the
passages relied upon by the prosecution do not
necessarily make it so. (6) That the fact, that the
words and sentences claimed to be obscene, or
similar ones, are, and have been for years, in
common use in scientific, polemic, or controversial
writings, and in reformatory and general literature,
is to be considered by the jury, in determining
whether they are used in this essay so as to be
really an offence under the law or not, and that
such use affords a strong presumption that they are
not within the law. (7) That, when the words and
sentences claimed to be obscene are used in a
social polemic, the necessity and propriety of their
use in a work of that character should be
considered by the jury, and, if they appear to have
been used by the author in good faith, for the
purposes of the polemic, and not wantonly, for the
purpose to offend decency or to excite lust or
disgust, they do not constitute an offence under the
statute. (8) That, although it may appear certain to
the jury, that the doctrines and sentiments of the
passages relied upon by the prosecution, or of the
whole essay, would be injurious to the community,
or destructive to society, if generally practiced, yet,

if said words and sentences were used by the
author in good faith, to properly and reasonably set
forth his mistaken and wicked doctrines and
sentiments, and not wantonly or unnecessarily, to
offend decency or to excite lust or disgust, such
words and sentences are not within the law. In no
case should the jury be influenced by the effect
which, in their judgment, those mistaken and
wicked doctrines and sentiments might have upon
morals, or society, or the family, or religion, or the
welfare of the community, if brought into general
practice. (9) That, this statute, being in derogation
of the common law, and restrictive of the liberties
of the citizen, and of a highly penal character,
should be strictly construed, in cases of this kind.
(10) That, when, in cases under this law, doubts
and uncertainties arise as to the meaning and
intentions of the words objected to, or in construing
them with the context, or if there are difficulties in
applying the definitions given by the court, all
reasonable doubts, uncertainties and difficulties are
to be resolved by giving the accused the benefit of
them.’

The court then charged the jury as follows: ‘The
statute under which the defendant is indicted
provides, that ‘every obscene, lewd, or lascivious
book or pamphlet, picture, paper, writing, print, or
other publication of an indecent character’ is
non-mailable matter, and shall not be conveyed in
the mails, nor delivered from any post office, nor
by any letter-carrier; and that any person who shall
knowingly deposit, or cause to be deposited, for
mailing or delivery, anything so declared to be
non-mailable matter, shall be guilty of an offence,
and liable to the punishment stated. The object of
this statute was to prevent the employment of the
mails of the United States for the purpose of
disseminating obscene literature. The necessity of
such a statute is obvious to any person who has
paid attention to the facts. If you think what the
United States mails are, how they are protected by
the law, where they go, the secrecy attending their
operations, you will at once see, that, for the
distribution of matter of any kind upon paper, there
is no other engine of equal power. It is the machine
best adapted to the dissemination of obscene
literature, because of the fact that it reaches every
person, and letters delivered by the mail can be
received in secret by the person to whom they are
addressed, whether in their own or in fictitious
names. For this reason the mails have been used,
and the extent to which they have been used for
that purpose is appalling to one acquainted with the
facts. These facts have been made known to the
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congress of the United States, the government of
the United States alone being charged with the
carrying of the mails, and it being competent for
the congress of the United States to say what shall
be and what shall not be carried in the mails,
whereupon congress declared that obscene matter
should not be so carried. Nobody can question the
justice, the wisdom, the necessity of such a statute.
This statute does not undertake to regulate the
publication of matter. Matter of any kind may be
published, and not violate this law. It does not
undertake to regulate the dissemination of obscene
matter. Such matter may be sent by express,
without violating any law of the United States. But,
what the United States government says is, that the
mails of the United States shall not be devoted to
this purpose. It is a law to protect the community
against the abuse of that powerful engine, the
United States mail. The constitutionality of the law
is not a question here. The statute is the law of the
land, and it is to be enforced by the courts, to be
obeyed by the citizens. Under this statute, this
defendant is charged with having deposited in the
mail an obscene book or publication. There has
*1101 been some talk about who made the
complaint. But, who made the complaint which
caused this prosecution to be instituted is a matter
of no consequence to you or to me. The motives of
the person who made the complaint are not
material here. Most infractions of law are
discovered and punished by reason of hostility or
enmity on the part of some person in the
community against some other person. But that
does not affect the question of the guilt or
innocence of the party accused, when he is
properly accused under the law. So, you will
dismiss from your consideration the question
whether Mr. Comstock has hostile feelings against
this man or not. It makes no difference whether he
has or has not. The prosecution is not his. It is the
prosecution of the United States. Under our form of
criminal procedure, a prosecution must be endorsed
by the district attorney, an officer selected under
the law, as a public prosecutor. There is not such
an officer in all countries. In England, I think, to
this day, there is no public prosecutor, which
accounts, perhaps, for the happening of such an
event as was alluded to by the counsel, in the case
of Shelley’s works. But here there is a public
prosecutor, and he must entertain the complaint
and present it to the grand jury. The grand jury,
under their oaths, must find it a case proper to be
presented to a petit jury; and that has been done in
this case. Whether it is wise to institute such

prosecutions or not, is not a question for you or for
me. You are not the district attorney; you have not
the responsibility of the district attorney upon you;
and it is not likely that you will be willing to
assume that responsibility, by deciding any case
like this upon the question whether the effect of
such a prosecution will be good or ill. Your duty in
this case, under your oaths, can only be discharged
by rendering a verdict according to the facts
proven. The facts belong to you; the questions of
law belong to the court. You will not undertake,
therefore, to speculate upon the construction of the
law, but leave that responsibility upon the court,
where it, belongs. You will consider the facts, for,
your responsibility is a responsibility in regard to
the facts of the case. I do not intend, in my
remarks, to convey to you my opinion of the
questions of fact involved. I intend to leave you,
upon your oaths and your responsibility, to say
what are the facts here, and to render the verdict
which the facts may require. This is not a question
of religion, nor a question of the freedom of the
press. There is no such question involved in this
prosecution. This defendant may entertain peculiar
views on the subject of religion, he may be an
infidel; he may have peculiar and improper notions
on the marriage relation; he may be a freethinker;
he may be whatever he pleases; that should have no
effect upon your deliberations. Whatever may be
his beliefs or opinions, he is entitled here to a
verdict at your hands, impartially, upon the simple
fact involved in this case, and upon no other fact. If
you should find a verdict against this man because
you do not like his doctrines in respect to religion,
if you should find a verdict against him because
you do not like attacks on the marriage relation,
you would do injustice to the man, and to the
community also, for the community has no other
interest than to have criminal cases decided
correctly according to the law, and impartially
upon the facts. But, if you should find that this
book is an obscene book, he having deposited it,
and you nevertheless acquit him because of any
opinion you may have in harmony with his
doctrines or beliefs, you would be equally guilty of
an injustice. You are not, therefore, called upon by
your verdict to express your opinion in regard to
any doctrines alluded to in this publication. All
men in this country, so far as this statute is
concerned, have a right to their opinions. They may
publish them; this man may entertain the opinions
expressed in this book, or he may not. Freelovers
and freethinkers have a right to their views, and
they may express them, and they may publish
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them; but they cannot publish them in connection
with obscene matter, and then send that matter
through the mails. If, in the discussion of any
doctrine, any man uses obscene matter, he cannot
send it through the mails of the United States,
without violating the law. Of course, freedom of
the press, which, I think, was alluded to, has
nothing to do with this case. Freedom of the press
does not include freedom to use the mails for the
purpose of distributing obscene literature, and no
right or privilege of the press is infringed by the
exclusion of obscene literature from the mails. That
this man mailed this book is proved, and not
controverted; that he knew what the book was that
he mailed is not controverted. The statute has the
word ‘knowingly.” That means that the man must
know what book he deposited. A boy might be sent
with an obscene book wrapped in a paper, and he
might deposit it in the mail, and he would not be
guilty under this statute, for it says, ‘knowingly;’
but, when a man deposits in the mail a book, if he
knows what the book is, then he has made a deposit
knowingly, within the statute. You could have no
question about that, it not being controverted that
this man mailed this book, and that he knew what
book he was mailing. The only question, therefore,
which you are called upon to decide, is, whether or
not the book is obscene, lewd or lascivious, or of
an indecent character. Now, you have had this
book in your hands, and the district attorney has
marked certain passages. He does not claim that
any passages in that bring it within the statute,
*1102 except those marked, and, therefore, you
may confine your attention to the marked passages,
as the matter which you are to determine upon. It is
upon those passages alone that this case must turn.
There has been some discussion in this case,
tending in the direction of the argument, that, if the
general scope of the book was not obscene, the
presence of obscene matter in it would not bring it
within this statute. Such is not the law. If this book
is, in any substantial part of it, obscene, lewd,
lascivious, or of an indecent character, then it is
non-mailable under this statute and the defendant is
guilty. Any other rule of law would render the
statute nugatory. If a person should write an essay
upon the subject of honesty, and fill it with notes
containing filthy and obscene stories, and could
then pass it through the mails on the ground that it
was an essay on honesty, the way would be easy to
a disregard of the statute. So, I again charge you,
that the general scope of this book is not the matter
in hand, but the question is, whether those marked
passages are obscene or indecent in character.

There are, in the language, words known as words
obscene in themselves. It is not necessary, in order
to make a book obscene, that such words should be
found in it. The most obscene, lewd, and lascivious
matter may be conveyed by words which in
themselves are not of an obscene character. The
question is as to the idea which is conveyed in the
words that are used, and that idea characterizes the
language. As I have stated, the object with which
this book is written is not material, nor is the
motive which led the defendant to mail the book
material. The effect likely to be produced by this
matter which was in the book is the question for
you. A man might—I mention this by way of
illustration only—a man might conclude that it
would be the best way to promote honesty and
purity to bind together in a single book all the
obscene stories that could be found—and we may
imagine a person to honestly entertain the belief
that that course would be the best way to excite
disgust and so to prevent vice—he might honestly
entertain that view and be as good a man as any
man in the community, yet, if he published such a
book and concluded to disseminate it through the
mails, he would be a violator of this statute. The
question is, whether this man mailed an obsence
book; not why he mailed it. His motive may have
been ever so pure; if the book he mailed was
obscene, he is guilty. You see, then, that all you are
called upon to determine in this case is, whether
the marked passages in this book are obscene, lewd
or of an indecent character. Now, I give you the
test by which you are to determine the question. It
is a test which has been often applied, and has
passed the examination of many courts, and I
repeat it here, as the test to be used by you. You
will apply this test to these marked passages, and
if, judged by this test, you find any of them to be
obscene, or of an indecent character, it will be your
duty to find the prisoner guilty. If you do not find
them, judged by this test, to be obscene, or of an
indecent character, it will be your duty to acquit
him. This is the test of obscenity, within the
meaning of the state: It is, whether the tendency of
the matter is to deprave and corrupt the morals of
those whose minds are open to such influences, and
into whose hands a publication of this sort may
fall. If you believe such to be the tendency of the
matter in these marked passages, you must find the
book obscene. If you find that such is not the
tendency of the matter in these marked passages,
you must find the book not obscene, and acquit the
prisoner. The statute uses the word ‘lewd,” which
means, having a tendency to excite lustful
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thoughts. It also uses the word ‘indecent.” Passages
are indecent within the meaning of this act, when
they tend to obscenity—that is to say, matter
having that form of indecency which is calculated
to promote the general corruption of morals. Now,
gentlemen, I have given you the test; it is not a
question whether it would corrupt the morals, tend
to deprave your minds or the minds of every
person; it is a question whether it tends to deprave
the minds of those open to such influences and into
whose hands a publication of this character might
come. It is within the law if it would suggest
impure and libidinous thoughts in the young and
the inexperienced. There has been some comment
on the fact, that, in many libraries you may find
books which contain more objectionable matter, it
is said, than this book contains. It may be so; it is
not material here. When such books are brought
before you, you will be able to determine whether
it is lawful to mail them or not. Here, the question
is with reference to this book; and it is of no
importance how many books of worse character
this man, or that man, or the other man, has, or
whether the tendency of those books is worse or
better than this book. The question is, the tendency
of this book. If you find that the tendency of the
passages marked in this book is to deprave and
corrupt the morals of those whose minds are open
to such influences, and into whose hands a
publication of this sort may fall, it is your duty to
convict the defendant, notwithstanding the fact that
there may be many worse books in every library of
this city. Now, gentlemen, I have endeavored to
bring you down, in your examination of this case,
to the precise point. This is a question, as I have
before stated, for you alone; the responsibility is
upon you, and upon each of you, to say, upon your
oaths, after an examination of those passages, what
the tendency of those passages *1103 is, and
whether they have that tendency which I have
described to you as necessary to be found in order
to bring it within this statute. The statute is an
important statute; it is a statute to be enforced in all
proper cases; it is not a statute to be strained; it is
not a statute for twelve men to refine upon. The
question which I have stated to you calls for good
judgment—one to be submitted to the intelligent
judgment of twelve intelligent men, who should
judge sensibly, not straining points, when they
determine what the tendency of the matter in this
book is. It is a criminal case, and the defendant is
entitled to the benefit of a reasonable doubt. You
are bound to be satisfied beyond a reasonable
doubt, that the tendency of this matter is such as I

have described. This must not be a fancy. By a
reasonable doubt is meant a doubt arising from the
want of evidence. As to what the book contains,
there is no dispute; and you must be satisfied in
your own minds, satisfied clearly, so that you are
willing to say on your oaths that you believe, that
the tendency of the matter in those marked
passages is such as I have described. If you believe
such to be the tendency of this matter, then you
must find the book non-mailable and the prisoner
guilty. If you are not satisfied beyond a reasonable
doubt, that the tendency of this matter is such as I
have described to you, then it is your duty to give
him the benefit of that doubt and acquit him.’

At the close of the charge, the defendant requested
the court to charge the jury, in addition, as follow:
‘That the jury are the final judges of the law and
fact in this case, and that the definitions charged by
the court are not conclusive upon them. That the
court should make no absolute test or definition of
the words of the statute, and that the test and
definitions made and submitted to the jury by the
court are advisory, and not authoritative or
conclusive upon them.’

The defendant also objected to the definitions
given, and excepted to each of them in detail, and
also excepted to each and every part of the charge,
rulings and directions of the court contrary to or
inconsistent with the foregoing requests, and to the
refusal of the court to charge the same.

It is contended, that the court erred in what it said
to the jury as to the test of obscenity within the
meaning of the statute; that it substituted the stated
test for the words of the statute; that the stated test
was, as a definition, erroneous, and was not a
definition of obscenity; that it was a definition of
an effect and not of the word ‘obscenity;’ that,
because an essay tends to deprave and corrupt the
morals of society, it does not follow that it is
obscene; that, while all obscenity tends to
immorality, all immorality is not obscenity; and
that essays on the drama, gluttony, inebriety,
gaming, cock fighting, horse racing, polygamy,
divorce or blasphemy, advocating or palliating any
of them might tend ‘to deprave and corrupt the
morals of those whose minds are open to such
influences and into whose hands a publication of
this sort may fall,” but they would not necessarily
be obscene. It is a mistake to suppose, that, in what
the court said as to the test of obscenity, it intended
to give to the jury a definition of ‘obscenity.” The
dictionary says, that ‘obscene’ means, ‘offensive to
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chastity and decency; expressing or presenting to
the mind or view something which delicacy, purity
and decency forbid to be exposed.” The statute and
the indictment both use the word ‘obscene’ without
affixing to it any definition. In the first request to
charge made before the charge was given, the
defendant requested the court to charge that the
word ‘obscence’ and the word ‘indecent’ mean
severally what is set forth in such request. The
court refused so to charge except as such request
agreed with its charge. There is nothing in the
charge which is contrary to the substance of such
request. On the contrary, after using, in the course
of the charge, the words ‘obscene,” ‘lewd,’
‘lascivious’ and ‘indecent,” as being words whose
meaning the jurors, as intelligent men, fully
understood, and as being words needing, therefore,
no definition to be given of them by the court to the
jury, the court defines the word ‘lewd,” as used in
the statute, (it being also used in the first count of
the indictment,) as meaning ‘having a tendency to
excite lustful thoughts.” The court did not define
the word ‘lustful’ any more than the first request to
charge defined the word ‘lust,” or the words ‘sense
of decency.” The court then defined the word
‘indecent,” as used in the statute, (it being also used
in the second count of the indictment,) as meaning
‘tending to obscenity’—‘having that form of
indecency which is calculated to promote the
general corruption of morals.” This does not mean
any other form of indecency calculated to promote
the general corruption of morals, than the obscene
form; because, the court immediately proceeds to
say, that, in what it had said about corrupting
morals, it had been speaking of corrupting the
morals and depraving the minds of those ‘open to
such influences,” that is, the influences of
‘obscene’ matter, and that it meant thereby matter
which would ‘suggest impure and libidinous
thoughts in the young and inexperienced.” It did
not define the word ‘impure’ or the word
‘libidinous’ any more than the first request to
charge defined the word ‘lust’ or the words ‘sense
of decency.’

In saying that the ‘test of obscenity, within the
meaning of the statute,” is, as to ‘whether the
tendency of the matter is to deprave and corrupt the
morals of those whose minds are open to such
influences, and into whose hands a publication of
this sort may fall,” the court substantially said, that
the matter must be regarded as obscene, if it *1104
would have a tendency to suggest impure and
libidinous thoughts in the minds of those open to
the influence of such thoughts, and thus deprave

and corrupt their morals, if they should read such
matter. It was not an erroneous statement of the test
of obscenity, nor did the court give an erroneous
definition of obscenity, or a definition different
from that of the first request to charge. It gave a
definition substantially agreeing with that of such
request.

In Reg. v. Hicklin, L. R. 3 Q. B. 360, the question
arose as to what was an ‘obscene’ book, within a
statute authorizing the destruction of obscene
books. The book in question was, to a considerable
extent, an obscene publication, and, by reason of
the obscene matter in it, was calculated to produce
a pernicious effect, in depraving and debauching
the minds of the persons into whose hands it might
come. It was contended, however, that, although
such was the tendency of the book upon the public
mind, yet, as the immediate intention of the person
selling it was not so to affect the public mind, but
to expose certain alleged practices and errors of a
religious system, the book was not obscene. As to
this point, Cockburn, C. J., said: ‘I think, that, if
there be an infraction of the law, the intention to
break the law must be inferred, and the criminal
character of the publication is not affected or
qualified by there being some ulterior object in
view, (which is the immediate and primary object
of the parties,) of a different and an honest
character. It is quite clear, that the publishing an
obscene book is an offence against the law of the
land. It is perfectly true, as has been pointed out by
Mr. Kydd, that there are a great many publications
of high repute in the literary productions of the
country, the tendency of which is immodest, and, if
you please, immoral, and, possibly, there might
have been subject-matter for indictment in many of
the works which have been referred to. But it is not
to be said, because there are in many standard and
established works objectionable passages, that,
therefore, the law is not as alleged on the part of
this prosecution, namely, that obscene works are
the subject-matter of indictment; and I think the
test of obscenity is this, whether the tendency of
the matter charged as obscenity is to deprave and
corrupt those whose minds are open to such
immoral influences, and into whose hands a
publication of this sort may fall. Now, with regard
to this work, it is quite certain that it would suggest
to the minds of the young of either sex, or even to
persons of more advanced years, thoughts of a
most impure and libidinous character.” These views
seem to us very sound. In the present case, the
remarks made by the court, in its charge, as to the
test of obscenity, were made in reference to
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suggestions like those made in the Hicklin Case. It
was contended, that the motive and object of the
book were material. On this question the court said:
‘The question is, whether this man mailed an
obscene book; not why he mailed it. His motive
may have been ever so pure; if the book he mailed
was obscene, he is guilty. You see, then, that all
you are called upon to determine in this case is,
whether the marked passages in this book are
obscene, lewd, or of an indecent character. Now, I
give you the test by which you are to determine
this question. It is a test which has been often
applied, has passed the examination of many
courts, and I repeat it here, as the test to be used by
you. You will apply this test to these marked
passages, and, if, judged by this test, you find any
of them to be obscene or of an indecent character,
it will be your duty to find the prisoner guilty. If
you do not find them, judged by this test, to be
obscene or of an indecent character, it will be your
duty to acquit him. This is the test of obscenity,
within the meaning of the statute: It is whether,
&c.” The test there stated is substantially the same
as that stated by Cockburn, C. J. The words
‘charged as obscenity,” and the word ‘immoral’
used by Cockburn, C. J., are dropped, and the
words ‘the morals of,” are not used by Cockburn,
C. J. But the meaning of the two sentences is
identical. The case of Reg. v. Hicklin, was
approved in Steele v. Brannan, L. R. 7 C. P. 261,
where Bovill, C. J., states that he fully concurs in
the decision in Reg. v. Hicklin.

In the case against Heywood, before referred to,
the defendant was the writer of the book, and the
book was the same book which is in question in the
present case. In the trial of the Heywood Case,
Judge Clark, in charging the jury said: ‘A book is
obscene which is offensive to decency. A book, to
be obscene, need not be obscene throughout the
whole of its contents, but, if the book is obscene,
lewd, or lascivious or indecent in whole or in part,
it is an obscene book, within the meaning of the
law, a lewd and lascivious and indecent book. A
book is said to be obscene which is offensive to
decency or chastity, which is immodest, which is
indelicate, impure, causing lewd thoughts of an
immoral tendency. A book is said to be lewd which
is incited by lust, or incites lustful thoughts,
leading to irregular indulgence of animal desires,
lustful, lecherous, libidinous. A book is lascivious
which is lustful, which excites or promotes impure
sexual desires. A book is indecent which is
unbecoming, immodest, unfit to be seen. A book
which is obscene, as I have said to you before, or

lewd, or lascivious, or indecent, in whole or in part,
or in its general scope or tendency, in its plates or
pictures, or in its reading matter, falls within the
scope of the prohibition of the statute. * * * An
argument has been made here to show you that Mr.
Heywood was a moral man, a well-behaved man,
and that his design in publishing this work was a
good one, that he really believed the doctrines
which he taught. But the court say to you, *1105
that, such an argument cannot be received and
considered by you, and cannot make any difference
in the question of guilt or innocence. A man might
believe that obscene things may be and ought to be
corrected, and he might argue against them and
publish for this purpose; but still the book might
not be allowed to go through the mails, if obscene
in itself. It is not the design. There is no reference
in the statute to the design that a man has in putting
the book in the mail, whether for a bad or a good
purpose; but the law says, explicitly, that such
books shall not go through the mails, and that, if
anybody deposits them, he is to be punished for it.
There is no question here in regard to the
suppression or the spread of knowledge. * * *
Something was said in regard to other books—that
these books are no more offensive than some other
books, but you are not sent here to try other books,
nor to compare this book with other books, and you
heard the court rule out all other books. The sole
question is, whether these books are obscene, lewd,
or indecent. Other books may be so, or may not be
so. They may or may not have gone in the mail. * *
* Observations were made in regard to the extent to
which these books might be obscene, lewd,
lascivious or impure, or might excite unlawful or
impure desires; and it was said to you, that you
might read these books, and they would excite no
impure desire in you, no impure thought; but that is
not a sure criterion, by any means. These books are
not sent ordinarily to such people as you. But you
may consider whether they are obscene, or lewd, or
lascivious to any considerable portion of the
community, or whether they excite impure desires
in the minds of the boys and girls or other persons
who are susceptible to such impure thoughts and
desires. If any other standard were adopted,
probably no book would be obscene, because there
would be some men and women so pure, perhaps,
that it would not excite an impure thought; but it is
to be governed by its effect upon the
community—whether it is obscene and is of
dangerous tendency in the community generally, or
any considerable portion of the community.” These
views are, in substance, those contained in the
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charge in the present case.

We are of opinion that there was no error in what
was charged by the court as to the test of obscenity.
No other part of the charge was specifically
complained of in the argument; but it was urged
that the court erred in refusing to charge as
requested in the second paragraph of the first
request, and in requests 2, 3,4, 5, 6, 7, 8 and 9.

As to the second paragraph of the first request, we
are of opinion that the object of the use of the
obscene or indecent words is not a subject for
consideration. In addition to the observations
already cited from the case of Reg. v. Hicklin,
Cockburn, C. J., says, further: ‘May you commit an
offence against the law in order that thereby you
may effect some ulterior object, which you have in
view, which may be an honest or even a laudable
one? My answer is, emphatically, no. The law says,
you shall not publish an obscene work. An obscene
work is here published, and a work the obscenity of
which is so clear and decided, that it is impossible
to suppose that the man who published it must not
have known and seen that the effect upon the
minds of many of those into whose hands it would
come, would be of a mischievous and demoralizing
character. Is he justified in doing that which clearly
would be wrong, legally as well as morally,
because he thinks that some greater good would be
accomplished? * * * [ hold, that, where a man
publishes a work manifestly obscene, he must be
taken to have had the intention which is implied
from that act; and that, as soon as you have an
illegal act thus established, quoad the intention and
quoad the act, it does not lie in the mouth of the
man who does it to say: ‘Well, I was breaking the
law, but I was breaking it for some wholesome and
salutary purpose.”’ In Steele v. Brannan, supra, it
was contended that the book treated of a matter
which might properly be the subject of discussion
and controversy, and that the object of those who
put it forward was not only innocent but
praiseworthy, inasmuch as they intended thereby to
advance the interests of religion and of the public,
and that therefore, the book was not obscene. The
court held otherwise, and approved the ruling in the
Hicklin Case. The views of Judge Clark, to the
same effect, have been quoted.

As to request 2, it was charged in substance, so far
as its propositions are correct. The rest of it falls
within what has been said as to the last paragraph
of the first request. This last observation applies
also to request 3.

As to request 4, its substance was charged, and, as
to anything in it not charged, there was no error in
not charging it.

The observations made as to the last paragraph of
the first request apply, also, to requests 5, 6 and 7,
and the first paragraph of request 8.

The last paragraph of request 8 was, in substance,
charged.

We perceive no error in the refusal to charge as
requested in request 9. This statute differs from no
other criminal statute, and the jury were properly
instructed on the subject of a reasonable doubt.

We have given no attention to any exceptions
appearing in the case, which are not presented in
the printed brief of the counsel for the defendant.

The case contains the following statement: ‘During
the absence of the jury, the court sent to them by
the officer in charge, and, in the absence of the
prisoner, after exhibiting the same to the counsel
for the prisoner, a direction in writing, that they
might deliver a sealed verdict to said officer, and
that thereupon *1106 they should be allowed to
separate and directed to appear in court at the hour
of the opening of the court on the next day. At
about 6.30 o’clock the next morning, (March 21st,
1879,) the jury delivered a sealed verdict to the
officer, and were thereupon allowed by him to
separate. The court resumed its session at 11
o’clock a. m. of that day, and the jury, having been
called by the clerk, announced, by their foreman,
that they had agreed upon a verdict, and that he had
handed a sealed verdict to the officer in charge of
them. The counsel for the prisoner duly excepted to
the direction of the court that the jury should bring
in a sealed verdict at all, and to the reception by the
court of such a verdict from the officer, and also to
the right of the jury to separate at all until they had
rendered their verdict in open court. Under these
exceptions the jury were allowed to render a
verdict of guilty, as stated in the sealed verdict
received by the court from the officer, in the
presence of the defendant, and which was
thereupon announced and recorded in open court,
as a verdict of guilty. The counsel for the prisoner
then and there requested that the jury be polled,
which was done, and thereupon each of the
jurymen, to the question of the clerk, whether the
verdict announced was his verdict, answered in the
affirmative.’ It is contended for the defendant, that
the direction of the court to the jury, in the absence
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of the prisoner, and without his consent, that they
might deliver a sealed verdict to the officer in
charge and then separate, and their doing so, is
ground for a new trial. The propositions urged to
this end are, that sealed verdicts have no authority
in law without the prisoner’s consent; that they
have been introduced with great reluctance and
great suspicion in civil cases, and are always a
source of danger; that the separation of juries in
criminal cases, after the charge of the court, is
always a recognized source of danger to the
prisoner, to which the law does not voluntarily
expose him; that the prisoner cannot prove a
negative, to show that he has not been injured; that
the direction of the court is no justification or
protection; that an instruction to the jury, that, after
a long confinement, they may obtain a much
desired release by a sealed verdict, is a direct
inducement to the minority of the jury to yield
against the prisoner, and was effective against him
in this case; that the absence of authority for the
course pursued upon this trial, and the reluctance
with which any separation, before or after the
charge, is allowed, is conclusive for the prisoner,
on this point; and that, while the rule has been
somewhat relaxed from necessity only, this has
never been done so as to allow of a sealed verdict
and a general separation of the jury, without the
prisoner’s presence, knowledge and consent, before
their real verdict should be rendered in court and in
the prisoner’s presence.

It appears, by the case, that the direction in writing
to the jury, that they might deliver a sealed verdict
to the officer and might then separate, was
exhibited to the counsel for the prisoner before it
was sent to the jury by the court; that the jury
strictly followed such direction; that the court
received the sealed verdict from the officer the next
morning, in the presence of the jury and of the
defendant, in open court, after the jury had then
and there announced that they had agreed upon a
verdict and that such sealed verdict contained it;
that the verdict of guilty announced and recorded
was the verdict contained in such sealed verdict;
and that, on the polling of the jury, at the request of
the counsel for the defendant, each juror stated that
the verdict announced was his verdict.

It is laid down in Whart. Cr. Law (6th Ed.) § 3125,
that, ‘in misdemeanors, there is no difficulty, in
practice, in permitting the jury to separate during
the trial.” In the present case, the statute expressly
declares the offence to be a misdemeanor. Wharton
cites the leading case of Rex v. Woolf, 1 Chit. 401,

where it is held, that, in a case of misdemeanor, the
dispersion of the jury does not vitiate the verdict.
The dispersion referred to is one before agreement
on a verdict. A fortiori, a dispersion after
agreement, and after the verdict is written and
signed and sealed up, and where the jury
afterwards attend in court with it, and the court
receives and opens it, and the jury give an oral
verdict in accordance with it, on being polled, does
not vitiate the trial. In People v. Douglass, 4 Cow.
26, it is laid down, that the mere separation of a
jury is not a sufficient cause for setting aside a
verdict either in a civil or a criminal case, if there
be no farther abuse. In People v. Ransom, 7 Wend.
417, 424, it is said, that any irregularity or
misconduct of the jurors will not be a sufficient
ground for setting aside a verdict, either in a
criminal or a civil case, where the court are
satisfied that the party complaining has not, and
could not have, sustained any injury from it. In
Com. v. Carrington, 116 Mass. 37, the question
arose, whether, in a criminal case, not capital, the
jury may be authorized by the court, without the
consent of the defendant, to separate after agreeing
upon, signing and sealing up a paper in the form of
a verdict, and afterwards return a verdict in open
court, in accordance with the result so stated and
sealed up. It was held, that such a course is proper.
The court say: ‘“The tendency of modern decisions
has been to relax the strictness of the ancient
practice which required jurors to be kept together
from the time they were empanelled until they
returned their verdict, or were finally discharged by
the court. In civil cases the jury are never kept
together at the intermissions of the sittings of the
court pending the trial; and it is well settled, that,
after the case is finally committed to them, they
may be allowed by the court to separate, if they
first agree upon and *1107 seal up their verdict,
and afterwards affirm it in open court; and that, if
their verdict, when opened, does not cover all the
issues on which they are to pass, the case may be
recommitted to them and a verdict subsequently
rendered will be good. Winslow v. Draper, 8 Pick.
170; Pritchard v. Hennessy, 1 Gray, 294; Chapman
v. Coffin, 14 Gray, 454. But if, upon returning into
court, one of the jurors dissents from the verdict to
which all had agreed out of court, it cannot be
recorded. Lawrence v. Stearns, 11 Pick. 501. In
capital cases, indeed, the uniform practice in this
commonwealth has been to keep the jury together
from the time the case is opened to them until their
final discharge. But the practice is equally well
settled, and in accordance with the decisions
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elsewhere, that, pending a trial for a misdemeanor,
the jury may be permitted by the court, without the
consent or knowledge of the defendant, to separate
and go to their homes at night, without vitiating the
verdict. Rex v. Woolf, 1 Chit. 401; s. ¢. nom. Rex
v. Kinnear, 2 Barn. & Ald. 462; McCreary v.
Com., 29 Pa. St. 323. If the jury, in a case of
misdemeanor, are allowed, without the consent of
the defendant, to separate after the case is finally
committed to them by the court, and before the
verdict is returned, the verdict cannot be recorded,
unless it clearly appears that the verdict was not
influenced by anything that took place during the
separation. It was accordingly held, that, where the
jury were allowed by the judge to disperse upon
stating to the officer they had agreed on and sealed
up a verdict, and, upon coming into court, rendered
an oral verdict, without any sealed verdict being
produced or opened, or its contents made known to
the defendant or his counsel, the verdict was
invalid. Com. v. Durfee, 100 Mass. 146; Com. v.
Dorus, 108 Mass. 488. But, when all possibility of
improper influences is excluded by conclusive
evidence that the jury arrived at and reduced to
writing, before their separation, the same result
which they afterwards announced in open court,
the verdict may be received and recorded. State v.

Engle, 13 Ohio, 490; State v. Weber, 22 Mo. 321;
Reins v. People, 30 Ill. 256.” These views seem to
us to be the clear result of the authorities, and to be
founded in reason. In the present case, it clearly
appears that the jury, before they separated, arrived
at the same result which they afterwards orally
announced in due form, when enquired of by the
clerk, in open court, and therefore, that the verdict
was not influenced by anything that took place
during the separation.

We have examined the cases cited by the counsel
for the defendant, and find in them nothing
inconsistent with the foregoing views.

After a careful consideration of all the points
presented, we are unanimously of opinion, that the
motion for a new trial, and to set aside the verdict,
and for an arrest of judgment upon the same, must
be denied.

All Citations

16 Blatchf. 338, 24 F.Cas. 1093, 25 Int.Rev.Rec.
305, No. 14,571, 8 Rep. 38
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FEW HAPPTY MATCHES.
Br Isaac Warrs, D. D, August, 1201,

Say, mighty Love, and teach my sng,

To whom my sweetest joys belong,
And who the happy pairs

Whose yiehling hearts, wnd joimnyg hanas,

Fiud biessings twizzed with their bends,
To sotten ail their euees.

Not the wild herd of nympis und swrins

That thoughtless fly into the chnins,
As custum leads the way ;

If there ba hliss without design,

Ivies nnd onks may grow and twine,
And be us blest as they.

Not sordid souls of eirchly mould

Who drawu by kindred cliarms of gold
To dull embraces mnove ;

So two rich wountuins of Peru

May rush to wealthy marriage too, -
And make a world of Love.

Not the mad tribe that hell inspires
‘With wanton lames, tho<e raging fires
The purer bliss (icstroy i
On /Etoa’s top let furies wed,
And sheets of lizhtning dress the bed
T’ improve the burning joy.
Nor the dull pairs whose marble formns
None of the melting passions warm,
Can mingle hearts and hands ;
Yogs of green wood that quench the coals
Are married just like stuic souls,
With osiers for their bands.
Not minds of melancholy stmin,
Still silent, or that still complaia,
Cun the dear hunduge bless;
As well may heavenly concerts spring
From two old lutes with ne’er a string,
Or none bexide tho hass,

Nor can the soft enchantments hold
0 jarring suuls of angry mould,
Tho rugged and the keen ;
Sampson’s younyg fuxes might as well
In bands of chzziful wallock dwell,
With firebrands tied hatween.
Nor Izt the cruzl fztters hind
A geatle to o savage niud,

- For Lovz abhors the sight ;
Loose the fizree tizar from the deer,
For native mzz and neuive fear

Rise and [orbid delight.
‘I'wo kindred suuls alone must meet,
"T'is friend<hip makes the hondage sweet,
And feeds their nutual loves;
Bright Venus on lier rolling thrune
Is drawn by geatlest birds nlone,
And Cupids yoke* the doves.

®Since some ‘' oultured ” criticy think Cnpid's Yokes are ¢ salncious” words, the
Springfield Republican saying that I ought to be imprisoned for giving such atitlo to
my book, it ia interesting to uontoe that the venerated Orthodox hymnist, Dr. Watts, used
these very wordy nearly two centuries ngu voicing in tho ubave poem the same sentiments
which the United Stutes Courts have ndjidged ‘f obscenc!” The passages on which I
we3 convicted will bo found, in Purker Pillshurs’s Letter to me, en.itled ** Cupid’s Yokes
and the Holy Scriptures Contrnsted,” advertised on another punge.—k. 1I. H.
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CUPID’'S YOKES.

Love in its dual manifestations, implics agreement, he who loves and
ehe who reciprocates the inspiration therein are quickened, neitker to
hurt the other, nor evade any moral or pecuniary obligation which the
incarnate fruits of their passion may present. When a man says of a
woman, ‘“ She guits me "’—that is, she would be to him a serviceable mate,
— he does not often as seriously ask if he is likely to suit Jier ; still less,
it this proposed union may not become an ugly domestic knot which
the best interests of both will require to be untied. Whether the num-
ber outside of marriage, who would like to get in, be greater or less
than the number inside who want to get out, this mingled sense of es-
teem, benevoleuce, and passional attraction called Love, is so gencrally
difiused that most people know life to be incomplete until the cails of
aflection arc met in a healthful, happy and prosperous association of
persons of opposite sex. That this blending of personalities may not
be compulsive, hurtful, or irrevocable 3 but, rather, the result of mutual
discretion — a free compact, dissolvable at will — there i needed, not
ouly a purpose in Lovers to hold their bodies subject to reason ; but also
radical change of the opinions, laws, customs, aud institutions which

now repress and incbriate natural expressions of Love. Sinceill-directed-

animal heat promotes distortion rather than growth ; as persons who
mect in convulsive embraces may separate in deadly feuds, —scxual
desire here carrying invigorating peuce, there desolating havoc, into
doniestic life, ——mtt.lhncnt students of socivlogy will not think the
atriage institution a hnahfy but, rather, a device to be amended, or
abolishcd, as enlightened moral sense may require.

When the number of opinions for aud against a given measure are
cqual, it is called ““ a tie vote,"” and is without furce and
void, unless the speaker of the assembly throws his ¢ cast- MORAL
ing vote,” thereby giving to his side a majority of uvne, TIES.
and enabling the measure to Lecome a “ law,™ binding,
not only on those whao favored, but alsa on those who opypscd il
Not wo noic the manifest injustice and absurdity of snch “an act,”
in the popular conunbial asseinbly of bride and groom both vote one
way,— that is. to “have” (-mh other,—while the binding, or casting,
vote is given by a “speaker,”” called priest or magistr: nn who is sup-
posed to u.p)esunt society so (u as il is a Civil act, und God so far as
ioig 2 sacranent™ or reheious watter, Dut, sinee ndither cociely ror

deity has ever t‘materialized " at weddings inoa mamer definite

cnnu"h to become responsible for wlat Lovers may do or sufier in
their nntried future, we have no further nse for a ¢ speaker?” in onr
nuptial congress, and must search clsewhere for the inoral obligations
which Lovers, by their tie vote to be ““ one,” fucnr.  In its desire Lo

= A sicrament is any ceremony producing an obligation, sacredly binding.—
Worcester.  An invizille had from heaven wingles hearts aud souls by strange,
seeret, and unacconntable umpunn tions.— Sowth. The mind is God’s baok, und 1 lw
healthy attractions vre his laws — dustin Hent.



4 CUPID’S YOKES.

“ confirm this amity by nuptial knot,”” society forgets that Lovers are
Lovers by mutual attraction which does not ask leave to be, or to cease
to be, of any third pacty: that its ctfort to ““conlirm’’ Love by visible
bonds tends o destroy Magnetic Forces whichi induce unity ; and that

Lovers are responsibie. only tor whab they, themsclves, do. and the

fruits thereof.  Since the words ““right”” and ““duty’’ derive their
ethical qualities from our relations to what is essentizlly reasonable and
just, —to thc nature of things,* —lcgislative *acts’’ neither create
nor annul moral-tics.  As ““aloue we are born, alone we die, and 2lone
we go up to judgment,”” so ne one can escape from himseld; due cach

must- administer the Persoaal amd Collective interests which ho or she

embodics. Being the authors and umpires of their rights and duties,
the sexes weave moral ties by free and cunscientious intimacy, and con-
stantly give bonds for their mutnal good behaviour. Cause and cffect
are us-inseparable in human actiong as in the general movements of
Nature; choose as you please, the results of the choice yon are the
respi'nsible author of.  Relieving one from outer restraint does not
lessen, but increases this Personal Accouutability : for, by making him
Free, we devolve ou him the necessity of self-government; and he
must respect the rights of others, or suffer the consequences of being
an invader. In claiming freedom for myself, I thereby am forbidden to
encroach.t When man secks to enjoy woman’s person af her cost, not
a Lover, he is a hiberline, and she a martyr. Iow dare woman say she
loves man. when seeking her own good at his expeuse ! Perfect Love
““casts out fear,” and also sin; if derived from the Greek sinein, to
injure, the word sin implies invasion, injury; thus gratification of
sexual desire in a way thut injures another is no! Love, but sin.
Though they have a right to cnjoy themselves at their own cost, yet,
if their passion is hurtful, a sense of duty to themselves and others
should teach Lovers continence. |
Having its root in the Latin vir, a man, the radical import of the
word virtue is manly strength : usage invests it with
virtoe,  intelligence to know and power to resist wrong.] One
caasmry.  cannot choose without comparing the objects of choice ;
without judging for himself what is right, and personally
placing himself at the disposal of Reason; hence, Virtue consists in
ability to reason correctly, and force of will to obey Thought. But,
since one cannot choouse or act, when mental and physical movement
is suppressed, Liberty, occasion, is the primary-and indispensable con-
dition of Virtue; while vice originates in stagnant ignorance, which
the policy of repression enforces. The conscience, fecling, or impres-

® Everyti:ing is right which i« conformable to the rupreme rule of human ac-
tion ; hut that ouly s @ right which, being -conlormable to this suprems ru'e, is
realized in society, and vested ina pnrticuTar person. What is our duty to do we
must do hecause it is right, not beciuse any one can demand it of us.— Whewell.
Duty is n noral oblization imposed from within ; obligation. » duty imposad from
without.— Worcester. Duty is the relation or obliging force of that which is
morully right.— Webster. There are no rights without corresponding duties.—
Coleridge. Men Lave no right to do what is not reasonable.—Burke.

tTrue self-love and social are the same.—Pope. Love worketh no ill to his
peighhor ; thercfore love is the fulfilling of the law.—St. Paul.

1 Virtue iinplies oppoxition to passion or wrong.— Flemning. Thut course of
action, by which o aun fulfills or tends to fulfill the purpo=es of his being, is vir-
tuous.— Vorcester. Virtue is nothing but voluntary vbzdience to truth.— Dicight
'l "re four cardinal virtues aro prudence, fortitude, temperance, und justice. —Palcy
lPl; -I\‘irtuuus freely choose to I)i\u in accordance with the right reason of Nature.—

20,
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rions which precede and inspire thought amnounce the presence of
cthical intelligence, and indicate how largely human actions are influ-
enced by epiritual impulse. While, therefore, Liberty is the father,
Conscience isthe mother of Virtue. Chastity is power tu choose between
wmsthetic health and disease, a puwer born of the same mental scope and
activity which promote Virtue.* Sexual passion is not so much in fault
as reason ; {lesh is willing, but spirit is weak; the mind is unable to tell
the body what to do. When the true relution of the sexes is known,,
ideas rule and bodies obey brain; purity of motive — just and ennobling
action—follow the lead of fiee inquiry. The popular idea of sexual
purity, (freedom from fornication or adultery. abstinence from sexual
intercourse before marriage, and fidelity to its exclusive vows after-
wards), rests on intrusive laws, made and sustained by men, cither
ignorant of what s essentially virtuous, or whose better judgment bows
to Custom that stifles the cries of aficction and ignores the recking
licentiousness of marriage beds.  Is caition puare only when sanctioned
by priest or magistrate? Are scandal-begetting clergymen and bribe-
taking statesmen the sources of virtuc? The lascivious deliriums pre-
valent among men, the destructive courses imposed on woinen, and the
frightful inroads of secret vice on the vitality of youth of both sexes,
all show the s2xual nature to be, comparatively, in a savage state ; and
that even public teachers have not begun to reason originally on ques-
tions of Love, virtue, continence or reproduction.

While Passion impels movement in one person towards another, and
tends to overleap unnatural barriers, its proposalsare, ncv-
ertheless subject to rejection ; created and novrished by  passioy,
the object of attraction, it is toned by Love which gener-  Reasox.
ates, but never annuls moral obligations. 1If intrusive,
passion is hurtful; but, the person assailed, has a natural right of
resistance ; and, if a woman or girl, her eflort in sclf-defence will be
reinforced by disinterested strength around her.  1f mnen do not rally to
protect a woman thus imperiled, it is because their sense of right is
distorted by an idea that women belong to men, and that the person of
this particular woman is, soinchow, the property of the man who can
overpower her.  Our applause of an cxample of Love measures the

contempt which right-minded people feel for a man who imposes him-.

sell, or the nnwelcome fruit ‘of his passions, on woman.  She is ** safi:”’
among men, not through laws which deny Liberty, but by prevailing
knowledge of the fact that Nature vests 7n herself the right to control
and dispose of herown person. - If Lovers err, it is due net ta Liberty,{
but to ignorznce. and the demeralizing ‘eficet of -the marriage - system

A1 fice torgo wrong, disciplined by ideas, they will worl: cut their own

salvation in the school of experience. The Free Love faith proclaims
the fact that persons recognized in law as capable of making a sexual

contract are, when wiser by experience, morally able to dissolve that’
contract; and. that Passion is not so depraved us to be incapable of

redempticon and self-government.

* Chasiity i= the regulated and stricly temperte satisfuciion. without injury to
others, of t?msc desires which are nawral to all healthy, ndult heings.— Benjamin
franhlin.  Prostitation, sexual intercowrse -without aflection ; Chastity, sexual
intercowrse with affection.— Kobert Owen.

t Frecdoni is the only cure for the evils which freshly acquired frezdom prodauces.
—Macauley.  Whenappetite draws one way, it may be opposad, not by any appe-
tite or passion, but hy some eool principle of nction. which hasaudhority withontany
impuisive force.— Reid. ‘They ouly are free ‘wioure divinely boand.—Joha Oruis.
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The essential principie of Natmre, Love, is' a law unto itsclf; but,

5 5 resisted by custom, its natural intent 2nd scope are not
rorce of  generally understood.  YWe were all trained in the school
custos.  of 'eprok\lon or iiebrine ¥ end taughi that, t0 express
ourseives etherwise than by ostublished rales, is sinfui*

To xet ant of vne’s body to think, to destrey all his old opinions, is
atinust necessary, to enable him to approach and investigate a new sub-

Juct impartially.  The grave tendencies of the Love question, its imper-

ative force in human destiny, its momentous relations to government,
relicion, ife, and property, demand revolution in social doctrines, and
inseit: ites, more beneficently severe than is yet fully conceived of. But,
siice notling is tixed buat natural vight, the most razdical ‘'method of
treatment i3 the most truly conservative. Lvils like libertinism and
prostitution, which have bafllled the wisest human endeavor, will yield
only to increasing intelligence, and the irresistible forces of Conscience.
1 beg iny readers, therefore, to bring to this subject honest intent to
know truth and obey it. That the 51'1nd Principle of Love is potent
with greater good than is realized in human affairs, is certainj that this
noblest element of humai being does notlogically lead to the marital
and social ills around us, is equally cvident. The way out of domestic
infelicity, then, must lie through larger knowledge of the natnre of
Love aud of the rizhts and duties iuvolved in its evolution.
Since the sexual union. (for life or until legully diverced), of cne
wuman with several mea — Polyandey; or that of one
MARRIAGE, man with several women— Polygamy; or that of o1e
A nraay  man with one woman— Monogamy, is a conventionul
DEVICE.  agreement between two or more individnal contractors
: and a collective third, sucicty, marriage, in cither of its
three historical forms, is a human device to tame, utilize, an'1 cnutrol the
sexnal passion, which is supposcd to bz naturally ferocious and ungov-
crnable.  \What Nature “ hath j Jjoined,” man need not attempt to ** put
asunder;”’ but, since the legalized marital relationt is so chaotic and
mischievous, (clergymen and legislators themselves often being the first
to violate what they profanely assumne to be o divine ordinance) ; and
since Deity has uever yet come forward to own that he is ““ the author
and finisher”” of marriage laws, it is better to attribute them to the
crring men who enacted them, than to accuse Divine Wisdom of so
much folly. DMarriage, then, baing the creature of men’s laws, we have
the sae right to alter or abolish it that we have respecting any other
human institution. The principles of Nuture derived from a careful
study of cssential liberty and equity, are a saler guida than crude socinl
codes which come to us from the ignorant and despotic past.  Woman,

* The rules of etiguette, the provisions of the statute honk, and the commands of
the dacalogue have growa from the same root. Custom, ** = The right of private
mu]'rnpm, which cur futhers wrang lrum the (,lxun(. 1, remnainz to he Celuimed frqm

Fashion. the dictator of our babits.— Herbert S, pencer. Thz Orinoco-Lndinu womnan,
\\hu woull not Lesitate to izave her hut without n frazment ot clothing on, dare
not cotamit ~uch i breach of decornin as to go out unpmuted —-Ilum/mhu Hahit
i= r‘\e d cnest law of human natnre — € arl:/lr We raina 1e-nluu « in the senses
by Girthiright, but ave hor late into ideas, tha country of the mind.— d/lcotr.

11 have ihzriad <o o happy s utdu_« aned < rany unfortinnate ones, and have
=0 rarely -2z mon Dve Ceir wives at the re they did whilst they were their mis-
SR l‘ at I waoe ul o not that legizlators thoneht it naces sary to make marriages

L' to maks them le-_:. 1 canuos titior compare m'ull.l"c than e a

'y 2 e in hoth bz that veutures imay sucesed and may mi<; it “he dmws n
3 ||/“ I hath o vich retarn for bis venture ; bz in bath lulteries there is a precty
store i blanks for every prize.— Hon. Rotert Boyle, 16CS.
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who, being up first in the morming howrs of history, played a winning
laad in this marriage game,® is again coming to the trant 5 aind, in the
parliament of Ieason, where the thought, impulse, attraction, and con-
science ol both sexes have free play, better methods of eocial intercourse
and reproduction will be inatured than exclusive male wisdom hay yet
invented. 1t is for the I'ree Love School to develope an order of sexual
unity worthy to he called. a sacrament, and which sensible people need
not blush to share. :
“ Will you have me ? ’’ is the prayer by which man seeks partnership
in the Leiug of woman; und she also has persuasive ways
and means to pray to, and ** capture,” him. This would ARRIAGE,
be well, were it not a compulsory choice of evils, and couroLsive,
were they able to determine, in advance, the grave inter-
estsof oflspring, industry, business, health, temperaments, and attractions,
which mutually concern them, and on the adjustinent of which depends
&their future weal or woe. Girls become pubescentt at about 12, and
boys at 14, though girls, then, are much older, sexually, than boys:
from these ages young people are capable of all the pleasures and mis-
eries of pussional expericnce. But, since sexual union forlife is extremely
lazardous for both parties,—it being impossible to correct the fatal
mistake of marriage without the commissicn of crime by onc or the
other,—they arc usually left to illicit intercourse, or-to exhanst their
vitality in secret vices. Even when married, —coming into this new
relation without knowledge of its uses or of self-control, — they prey
on cach other, and a few years of wedded life and child-bearing may
leave the wife an emaciated wieck of her former self, and tlie husband

* The evolution of human xaciety commenced in the institution-of complex mar-
riaze. But weare informed by authentic historical docunents, that, in the vary
enrly times, public opinion heeeming more und more enlightened in certain favurad
communities, the women of these communities — sustained by that public opinion
and shocked and scandalized by the social condition in which they found t' e:n-
sclves — were conhled to successfully revolt agninst complex marriage, and to
overthrow it, Strange as it may stem, the old-world wimen establicied a new
social organization for the more advanced communities, and a new warringe
system, hased on the ground of ah«olute female supremacy. (ITow the women
managed to do it the writer shows, but T have not space to quate.—1. 1J. 11} In
the new order of thingy the hushbaud hacame the sulject of the wifz; the woman
was absolute owncr of the homestcail ; property descended, and relationships were
counted, exclusively in the female line; und the women seized nnd reinined the
orincipal share of political power.*** he companions of Rumulus (the fuuader of

owe) were men who ran away, took 1o the wools, to escape fiom the rigors of
female government. Thee runaways establic ed themeelves in easily-delendad
fastnesces, distributed che Iand sorronnding them among themeelves ag  real -
tnie.”” fullowiner out the leseon wiic!i the women Fd mue™t them. Tt was< in dhis
wav ihat the title to s vl esinte 7 howan 1o vist sy men. iathe cxelusion of women,
and tu disvend in the male, nstend of the fzuaie line, Loe haads of the groups in
this new saciety were males, and membzrs of the groups were also males. [t was
necacary, thevefore, inorder that the new society should liecome complete, that
ench male should steal a wife for_him<el{ from <ome neirhhoring tribe, and hring
her w the mountain fastness.  The men did not fail to perforin the special duaty
that devolved upon thew. ‘Thecase of Rume was ot an isol:ited one.  All over
Frzene, and all over Asia, men rose azainst the women. tmnsferred the tiiies to
land, from ihe wormen to tivinselvis by acinal foree. detiironed e ~otercirn wiich=
women by whan: they bad tmeen so Joug zoveraed, and supplied thewmselyves with
“earnive wives.?? This new institution of the ** captive wife '’ gave wecasion,
in Barape, to the establishment of monozamy : in Asia, to that of polymuny.—
Wi, B. Greene in ** Sucialistic, Communistic, Mutualistic, and Financial l'ray-
ments,”’ pp.1E8-208.

1 Puberty is the time of lifc at which a person is capable of procreation or of
bearing young, which, according to the civil luw, is at 12 years of age for feinales,
and 14 for males.—Bacon, This is the English view, but puberty varies with cli-
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very much less, a man, than Nature designed him to be. Though
bewildered moralists advise early marriage, they well know how often
puny ofispring rebuke the alliance,* teaching indiscreet parvents thaz
coition should have stopped short of reproduction.  Those who think
the cvil is not in the essential imrmorality of the marriage system, but
in its abuses, denounce with just severity the legalized slavery of women
therein. The absurdity to which Mr. Greene refers, below, consists in
an cffort to make the wife legally ““ equal ' to the husband inside of
nuptial bonds ; it is an efiort to make her an equal victim an an cqu al
oppressor with him.  Sinceinarriage involves the loss of liberty, many
of oar hest people, especially women, never marry, preferring to endure
the Wlls of celibacy rather thau ly to what may prove irretrievable ruin.
Slavery is voluntary or involuntary ; voluntary when oue sells or yiclds
his or her own person to the irresponsible will of another; involuntary
when placed under the absolute power of another without one’s own
consent. The compulsive features of narital law are incidental andi.
secondary to the marriage relation itself, which is unnatural and forced.
Peu camot record, nor lips express, the enervating, debauching eftect
of ¢ libate life upon young men and women. \Who supposes that, if
allowed to freely consult their ratural wits and good sensz2, they would
tic themselves up in the social enarl of matrimony ? Yet they are now
compelied to chouse between suicidal evils of abstincuce and the lzgalized
prostitution of marriagze. Some, by clandestine intimacics, live below
marriage ; others, by personal defiance, and at the expense of social
ostracism, attemnpt to live above it ; but both are on the * ragwed edge
of peril, as were * frec negroes 7 who tried to” live above or below the
old slave system. The fierce blnod-hounds put upun the track of fugitive
slaves, were forerunners of the ¢ dogs of war '’ which marriage now
trains to hunt down its victims, A system so prolific of hypucrites
and wartyrs is compulsive in the most mmischievous sease of that word,
and will be abolishedswhen [ree aqd virtuonus pzople resolutely confront it.
Since marriage does not provide for the ¢-lucation of sexual desire or
of its expressiun, but gives legal ““ right”” and power to
TYRANNY  SiD, every priest or nagistrate, who “soleranizes ”’ the
oF LusT.  rite, sclls indulgences of a far more disasirous nature
than those which scandalized the Romish Church. On
account of her political, social, and pecuniary vassalage, weman is the
chicf martyr to the relentless license granted man; but cases are on
record where the hushand was cffectually subdued by the tigress, with
whin hie went inwo the nuptisl *“ paradice.”’] Founded on the snpposition
that man's love is narurally lerccious, -narriage -attempts, by lezal
means, to furnish food for bis sarage naturg; and we have but io lif

mates 3 in tewperate New Epeland it is often delayed till 15 and 17, while in torrid
rerione it comes at 10 and 11, und earlier. Tt is said that one of Mahomnet’s wives
Dove hiwn wson when <he was hut 10 vears of aga!  What kind of a life does such
a factiehiente tint this especizl  Prophet of God ** led amang voung girls?

= U tie entire anbual kingdow, the fraars of the firs sigoei of reprodney
stinet are consianily ipertzot.—Aristorie Muarringes soon sttier puberiy ps
a diseas2d, puny. and mizerable popuintion.—AMoniesqureu. Give a oy o wile
and 2 girl a bird, and death will soon kunck at the door.— Gerinan Proverb.

F Marringe is the only actoal bondage known to our law.  There remain no lesal
shinves, except the mistress of every house.—J. S. Mi/l. The definition of the wife's
condition, ns givea in the Dnglish law-hooks, contain all the elements of n definition
of dumestic slevery. Dut the definition of the hucbund’s status, as given in the
~a:ne luw-hooks, is thatof a lord, not that of a slave. * #* American legisiation is
more alurd than that of Encland.—Greene’s ©* Frayments,'’ pp. 212-13.

Tl is said of Valeria Mesxilina, wile of Claudins Ciesar, thut ** her hushand s

s —
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the roofs of “leepechblc 7 houses to find the skeleton’s of its ferienire
victims* 1t is because the marriage iheory is unnatural and hurbarous

that it works out such shocking Tesults.” Tn the phruse ‘“tyranny of

tust,” 1 have brousht a "(md w uhl into bad company, and must apolo-
gize forits misuse; for lust properly mesns desire, prayer, exuberant
strength.  So, In]\cmm the popular view of Love gives a devilish
intent and drift to the divinest of words.  Advocates of ma wriage cling
to the exploded doctrine of nataral depravity, and Freethinkers, *I)mt-
nalists wnd Atheists, who scount thcolo-rual puerdition, think social hells
of permanent necessity in human Lfe. Nowhere does 4l human intel-
lect so disgrace itzoll s in its cowardly half- ::hamcrl, and’ hypocritical
attitude in the prosence of Free Love. When woman's theught comes
farvard in the discussion, we hope for better things.  In the carly
struggle of history which led to the establishiment of polyandry (as in
Iater domest'c contlic ts). the rulivg impulse of the vwomen wwas not sexual
desire, but, rather, |-n.nml superiority, intuitivnal strategy, by virtue
of which they were masters of men in the realm of nplwmus mysticism.
On the conirary, the repulsive evidence of sexual (1(,111 avity; in men,
referred to in the notes bclow, indicaie the savage use, now made of
animal force, which is capabie «f beneficent expenditure. When nan
loves woman intelligently, wihat is now consmming passional heat, will
make him agrenial, civil, and screviceable being. The unreserved devo-
tion, with whicle @ lover gives himselt and his fortune to his bride,
d|~L|-)~(~ the pussible Jdivine life vn earth. But when impulsive, sclf-
Aticg leve, everflowing the narrow limits of family enclosures,
s one’s heart and purse to deserving girls and wornen. the now,
seemivedy, savage sultor becomes Providence incarnate.  Charles
Summer, i his will, mive money to the danghters of the poet Longlellow,
of Dr. 2. G. Howe, aed of the Nev. Dr. Wm. IT Furaess, *“ in consid-

cration of Is profonad riegard for their estimable parcuts; ’ but cascs
l:::\r cecarral and witl .n'tlp'\', as civilization prev ails, where men of
no biowd reliation, and without wchint of sexual iutimacy, give money,
aned even esiates, to ivls and women, worthy of love and distinction,
irreepective of their parents. ennobling themselves and human kind in

2oodduine,

ol oliieess Twanne her -ulu..l-rcr\ nul were allied with her in all her ahomina-
tm.‘.~. Ste astan eve ol luston tle g m cipal inen in Rome, and whon s'ie conld
1 ceduce 10 mad g ter |m m‘&u-b~ e wonlid eantrive o d<trov,  She was so
caeassive in Ler sezsunlir, Lt she often required the vervices uf the stronzest
an'l most vigorous men to mu fy ber lusts.”~Mistory and Philosophy of Mlar-
ria, pp. lO;-ll"~

~'Victoria €. Woodhuil speiks of a New York clergymar wha married a heauti-
{ul woman. and.somezitmes de. uandinerindeionee. sixorcizht timesaday, actually
Lilled herhy Biclecherous exovss n.—Soareerciny of .f:na//’r(‘rdam_;:. M. 1al-
lemand. in his work on steaunterr: spunks of @ Groek vebo for veurs indilzed
wrieen sunes a day,—27 Femerts of |
phrysiciin., v o the first venr, and while bis wife wa
duigel seren undred and thiv v tdmes, * = < The w m = pow hzoken down .ln(l
harrch. —Qu'ntu\‘ in Svcial ]wml.:(wrnl Iunc 1€75. p. 187 Hercauve my mother’s
words :== Oh ! vour facher's death is such a relied, he wits so amative s 1 could
neier ikt lum on any cuiveci. oF §ic one moment in the mornin ,\'.'illmut, his
Lescming excived, ! submiiied 10 itall. nsi | 1hr--~"lu | vens 1marri
ot d xl-uul'.n " nscatyinsmbantic what T ew
W nen 1 imeh of iering Gorine chije-hensi .n"] nu
Iile a: fozee and viowtion, T st sy voor (ather's ' My woiher
sle2s in the grave.—Core Coraing in Secial Revolutions: J.ll_/, lu\”.

"~y

proge ant wizh twins, in-

ial Scicnee, p.bs. 1 kuow a.
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Though man may ‘‘ propose,”’ and worman “ accept,” a nation inhalits
the aversge male Lead that the iccesiztibly attmuctive
“who s furce of woman's nature makes her responsible o auy
sHE ! "’ mutual wrong-loing.  Thinking woman ai the bortom
of all mischief, when a male culprit is brought into court,
the French ask “ Who is she?”’ It he said that Mrs. Elizabeth R,
Tilton * thrust her love on him unsought,”’* the Rev. Henry Ward
Beecher thereby indicated how much there is in him of the ““ old Adam,”’
who remarked to the “ Lord' God,” interviewing himn alter he had
indulged 1nthe** forbidden truit,”” ** The woman whom thou gavest to
be with me, she gave me of the tree, and 1 did eat.”” The insanity plea
put forward in courts of law by aggrieved ‘¢ husbands’’ who, as in the
Sickles and McFarland case, murder men that are attracted to their
‘“ wives,’’ also aflirms, in a round-about way, the supposed inability of
a man to control himself when under the spell of woman’s enchantment.
Contrary to the old law which regarded the husband and wifo as oue,
and the husband that one, when the twain sin, she is held responsible,
and le is excused on the ground that hie was over-persuaded. and too
weak to withstand her wishes. From the Garden of Eden to Plymouth
Church, skulking has been the pet method of man to escape from the
conscquences of sexual indiscretion. Beecher's confessions and “ let-
ters of contrition,”” with his later denials, sadly illustrate the pathetic
penitence, the sniveling cowardice, and brazen-faced falsity with which
*“ great men "’ cndeavor to appease, cajole, und defy equivocal public
opinion.t The harsh judgments pronounced on women which abound
in the literature] of all ages, arc equalled only by the evidences of
ludicrous puerility which nen display when confronted with their sexual
‘“‘deeds done in the body.” The tragic anarchy which now distracts
social life originates first in the ‘‘legal’’ denial of the right of people
to manage their own sexual alfairs; und sccandly in the snpposerd
exemption from moral responsibility of either man or woman in Love.
The facts of married and single life, one would suppose, are suffi-
ciently startling to convince all scrious-minded people of
NATIONAL  the impcerative need of investigation ; especially of the
Gag-Law.  duty of young men and women to give religiously serious
attention to the momentous issucs of Sexual Scicnce.
But, on the threshold cf guod intent, they ure met by established ignor-
ance forbidding them to ingnire. It is even thoaght dangerous to discuss
the subject at all. § In fanulies, schools, sermons, lectures, and news-
pupers its candid consideration is su studiously suppressed that children

* Mr. Beecher snys he never mude voch n stutement. +My allusions to Mr.
B. arc not intended to indorse the ** exju-ure '’ view, for his allexed relations to
Mrs. Lilton are nove of my busines: ; but Lis words and acts as a pulilic taacher of
worals, nad his false attitude, us an official *“ solemuizer *' of the sucial crime of
narringe, make him n legitimate subject of «riticism, While hisz natural right to
cummit aduitery is unquestiovnble, his right (o lie nbeut it is not su clear,

1 Better a thousand wowmen should perizh than rhat vie manp conscto see thelight.
—FEuripides. Fruilty ! thy nume is Woman '—Shakespcare. Unhappy sex! whose
baauty is your snare !—Dryden. A state’s anger should not take knuwiedie either
of fools or women.—Dcen Jonson. I will greatly multiply thy surrvw wad concep-
tion ; in sorrow thou sbalt bring forth childven ; und thy desire shall be to thy
husband and he shall rule over thee.— Gen. i, 15.  Iler heuse is the way 4o hell,
going down to the chambers of deat's. Who can find a virtuous wowan ?—Solomon,
who kept 700 wives and 300 concubines, or ** fust *’ women ©

dLhe weman that deliberates is lost,  Addison. ‘I'he man who refects isn de-
pruved nnimal,—Rossean. Regarding physicians who do wot fullow the bLeaten

.
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and adults know nothing of it, except what they learn from their own
discased lives and imaginations, and in the f{ilthy by-ways of society.
Many noble girls and boys, whom a little kuowledge from their natural
zuardians, parents and teachers, wonld have saved, are now, physically
and morally, atter wrecks. \Where saving truth should have been
planted, crror has found an unoccapied field, which it has busily gown,
and gathers therefrom a prolific harvest.  The alleged increase of ** ob-

scenc’’ prints and pictures causcd buth Houses of the U. 8. Congress,

March 1, 1873, to pass a bill, (or, rather an amendment of the Post
Office Act of June, 1872), which was immediately signed by the
President, eaid to be ““For the suppression of Obscene Literature,”
and from which I make the following extract :—
148.—That no obscene, lewd, or lascivious book, pamphlet, picture, paper,
print, or other publication of nn indecant character, nor any unrticle or tlling de-
signed or intended for the prevention or conception or procuring of abortion, nor
any article or thing intended or adipted for any indccent or immoral uscor nature,
nor any written or priuted card, circular, book, pamnphlet, adverticeinent, or notice
of any kind giving information, dlrectli', or indirectly, where, or how, or of whom,
or by what means either of the things before mentioned, may be ohtained or inade,
nor any letter upon the envelope of which, or postal card upon wkhich indecent or
scurrilous epithetsinay be written, or printed, shall be carried in themail ; und any
person who shall knowinaly depusit, or cause to be depesited, for mniling or deliv-
ery, any of the hereinbelore-mentioned articles or things, or uny notice, or paper
containing any advertisement relating to the afuresaid articles or things, and any
percon who, in pursnance ol any plan or scheme fur disposicg of any of the hercin-
before-mentinned articles or things, shidl take or cause to be taken, from the mail
any ruch letter or package. =hall he deemed guiliy of & misdemeanor, and, on con-
viction thereof, hall, for every offence, B FINED NOT LESS TUAN ONF IIUNDRED DOL-
LARS NOR MORE THAN FIVE THOUSAND DOLLARS,OR IMIRISONMENT AT IARD LABOR NOT
ErS THAN ONE YEAR NOR MORE THAN TEN YLAKS, OR BOTH, IN THE DISCRETION OF THE
JUDGE.
1 Credit Congress and President Grant with good intentions in framing
this ““law; " for, ignorant of the cause of the evils they proposed to
correct, they were probably unaware of the unwarrantable stretch of
despotisim embodied in their measure, and of the abuse which would be
made of it. A hwmane man, Dr. Lewis has not the savage disposition
which' the extracts T Lave quoted, below, from his book, indicate ; the
influence of ** obscene literature ” may be as depraving as he aflirms;
but his measures of repression are a clear invasion of natural right, and
will gerve ouly to lasten the downfall of marriage, which he writes
to uphold.” “ Prohibition a Failure »’ is the title of a book, in which Dr.
Lewis, by irrefutable logic, shows that the policy which he brings to
the social quest'on is indefensible and self-defeating when applied to the
liguor traflic.  When the Doctor ax ivtelligently studies Social reform
a¢ he has temperance, he will blash Lo remember the heated words that,
have fallen from his pen. Regarding Anthony Comstock, representative
of the Young Mens’ Christian Asgociation :ud the veal author of the
“law " quoted above, 1 regret to he unable to entertain =o favorable an
apinion.  In n letter addressed to [lon. C. L. Merriam, M. C., dated
Brooklvn, N Y. Jan. 181878, he saxs: < There were fonr publishers
o the wnd ol dast Marchs fo-dag-three of liese ave 7a ther graces. and

W s charged by thetr Jriends (ho! 1 woraen vHES 10 DEaTH. B THAT As .

IT MAY, 1 AM SURE 10AT HIE WORLD 1S BEAEL oFF Wirhocr Taey.”’  This is
clearly the spirit that lighted the fives of the Inqusition.  Appoiated

puth of enstom in preseribing for sexnal diceaxe, Dr. Dio Lewis acks, * I= there
no law by which such misereants may be suppressed? * ® ¢ [t seems hard that

decent inen are not allowed 1o shoot thew on sight as they would shoot v 1nad dog.

— Chestity, pp. 23-205.
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gpecial supervisor of the U. S. Mails (by what aathority { am unable
to learn); and, by religin-scctavian irtelorance, constituted censor of
the of the opinions of the people in their most inportant channel of
imier-communication, heis chiefiv kanwn thiough his efforts to suppress
newshapers and .nq rison wditors disnosed o tiscuss the :ouql Nuestion,
In Nov., B. L. 1, he procaved the arcest aud imprisonment of Victoria
€. Woodhull aud her editorial associates for publishing a preliminary
ventilation of the © Bronklyn Scandal,”” whichafterwards filled American
newspapers. Subsequently, he caused the incarceration, during seven
innnths. of George F. Train for pnblishiny in his newspaper (The Train
Lirae) certain quotntions fram the Christian Bible. tonchirg the <ame
“seandal” which theimplicateé clineches empley Mr. Comstock to hush
up. As I write this (Jan. 1, Y. L. 4), 1 note from another sabject of his
vengeance, Jolin A. Lant, editor and publisher of the N. Y. Toledo Sun,
dated Lndlow St. Jail, New York, Dec. 30, 1875, says: “Judze Bene-
dict to-day senteuced me to imprisoument in \lbany Penitentiary one
year and six mouths, 1 will endeavor to send you a capy of the sen-
tence. It is worth to us all it costs me.”  Mr. Lant's crime is sending
through the mails his newspaper. containing criticisms of the “‘scandal,”
and of Rev. 1I. W, Beecher!  Mr. Comstock's relation to Mr. Lant, as
heretofore to Mrs, Woodhull aud Mr. Train, is that of a religious mono-
maniac, whom the mistaken will of Congress and the lascivious fanaticism
of the Young Mens’ Christian Association have cmpowered to use the
Federal Coutts to suppress free inquiry. The better seuse of the Amer-
ican people moves to repeal the National Gag-Law which he now
administers, and cvery interest of pnblic und private moral ty demands
thorough discussion of the issue which sectarian pride aund intolerance
now endeavor to postpone. :

‘“ Beauty is a joy forever,” and for all ; the quality of beauty being

to awaken admiration and esteem in observers to the .

Love, NoT  extent of their ability to appreciate it. To be suscepti
ExcLUsIVE. ble of beauty in one thing does not unfit, but rathe
prepares us to appreciate it in others. Love of the

beautiful in person, or of character, is not less involuntary and non-
exclusive than in things. A maun cannot love even one woman truly
unless he is free to love what is lovable in all other women. The fact
that sexual love is passional, as well as wsthetic, does not make it
exclusive. The philosophic Irishman who liked to Le alone, especially
“when his swatc-heart was with him,” expressed the natural privacy
of Love, and alsoindicated the scientific fact that the affectional union of
two creates a collective third personality, superior, i some respects, to
either coustituent factor. 1f frows this my Stical contlaence of two be 'ings
there springs a child, cven this Ev olution of Love does not make cither
one of the three persons less accountable to self and trath, or less per-
me:ble by material and spiritual, human and divine influences which
cither may cncounter.  Monuvgamists hold that Love is possible only
between one man and vne woman, the word monugommy meaning lv marry
to one only.* Yet, so called monogmmnists constantly violate that princi-
ple; for, it divorced by death, crime, or the courts, searcely a ingn or
woman hesitates to marry the au:und thnrd or filth time. Are thc_', any

*'T'o have one wife only nnd notto marey n secord ; to disallow second marriage.
— Webster,  Monogamy_is the marriage of npe wife only, as distinguished fram
bi sy or polyumm —Dlount, 1tis the condition of not marrying u second wifo
alter the death of the frst.— Chambers.
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the Tess ““pure” in doing so? Certainly not; second, third, or subse
quent marriages inay be more healthful and harmonions than the first,
for the good reason that it least one of the partiss has har the benefits

of experience. It is admitted that, if the previous partners in her bed:

are divorced by death or other canse, a woman may traly love and wisely
marry the second or fifth man; but the parity of her love for the fisth
wan is not determined by the previous four being dead or diverced ;
were they all living and her personal friends, she can love the last man
as traly as she loved the first.  Consistent with the teachings of the
Bible, which sanctions polygamy,® Christians support missionaries in
foreign lands, who welcome to chiareh membersivip and the communion
table, men who have a plarality of wives.  David, the *“ man after God's
-uwn heart,” compassed the death of Urinh to get possession of his wite,
Bathsheba § and ““took more wives and concubines out of Jernsalem
after e was come fromn Iebron,”” for Ga:l © gave him the honse of Saul
and the” wives of Saul into his bosom.”  ‘Thongh Solomon was very
“ promiscuonsly ' married, Sunday-School children are yet taught to
revere him as “the wisest man.”  The monogumic or o elove thoory

is hoth theoretically and practically rgjected by madern Chiristinns, (as’

likewise by “ Infidels’’) and, if they will honestly follow Jesus, — who,
while he did not directly condemn polygamy,was yet, theoretically, a
woman’s emancipationist — he will take them into his Frae Love Ki rglom
ol Ileaven, where he says, “ they neither marry norare given in marriage.”
Though the Jehovah-God of the Bible, disliking irvespounsible divorce,
“ hateth putting away,”” he is a therough polygamist ; its
Jesus-God as plainly favors the entire abulition of mar- TthHE ONEIDA
ringe.  Out of the modern Christian Clarch have come VIEW. ©
three phases of sexual mnorality, — Shakerism, or the ut-
ter proscription ol sexual intercourse ; Mormonism, wr sanctified poly
camy ; and Queida-Perfection with its ““frce” love anld omniguiny
While the question of marriage and property are to be setiled on the
basis of Reason, the Bible and other records of the past thenght be'ng
only incidental evidence, the Oncida Community ¥ are nearer s.unl oa
these two points than any other Christian scct. 1 give, therclire, a
brief abstract of their Love doctrine, mainly in the words ol th2ir Seer
and pastor, Rev. .T. II. Noyes.  The kingdom of heaven supplents all
human govermmnents; in it the institution of marciage, which assigas
the possession of one woman 1o one mnan, does not exist, the intimate
anion of Tove extendine {o the whole budy of believers.§  The pente-
costal spirit abolishies exclusiveness in regard 10 women and cividren,
as respecting property.  The new commandment -is that we love each

* Dolyamy existed lewlly, and was not pat down by the moral seuseof the Jew-
ish nation:— Woolsey's Dicorce and Divorce Legeslation. p. 12, ‘The Sacred Scrip-
tres represent the wisest and Tost men thatever lived us practising polygamy with
Tie divine eessing sl approval.— History and Pislasophy '?f‘l}ul-’r{",'/r{- p6a.

$ Gad didt not epprove of Lis meihal of procedare, for he s Lo Havid, ** L wil]
take thy wives and give them to thy neighior® = = And, of Bathshela's child hy
hisn, he said it ** shadl surely di David ** wept. and fasted " 1o azonz for the
¢ coundnl,’? the Prophet Nathan haing the cxposerin this cive, w 0, us Mrs.
Waodtull to Beecher, «aid, Thouw art the man.  God let him have Bathsheba, who
Leemue the mother of Solomon. > -

1°¢ Bible arcamentilelining ihe relations of thesexes in the Kingdom of Heaven,™
being parg of the Firt Repart of the Onzidhy Association.

A Lhose interesied  consult texts are Vi .
iox. Jolnexvii, 10-210 0 Aets i, 4, iv.d2, 1 Cpr.vii. 2031, Rom. iv. 15
1 Cor. vi. 12, See ' History of Aacrican Sociaiisms,™ pp. G21-Y,

ferred to Matt. vi. 105 sxii. 20, I'ph. !
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other fervently, not in pcirs, but en masse; as religions excitcments
act on awmativeness, this is an inlication of the natural tendracy of
religion to Love. The anion of hearts expresses and ultimates itself in
union of hodies. Love is at.raction; seeking unity, it is dosire; in
unity, happiness. In unobstructed Love, or tha free play of th2 allini-
ties, sexual union is its patwal expression,  Byperienc: teaches that

it love iz nob rescricoed t o paics; second marrinces annul che
vinz-love dheory, and ave oftea the appiest. Love i3 net burne out in
oae honeymoon, or satisfied by one lover; the sccret history of the
human heart proves that it is capable of loving auny numnber of times
and persous, and that the more it loves the mo.c it ca1 love. This is
the law of Nature, thrust out of sight and condeimmed by common
couseut, yet secrctly known to all. Variety is as beautitni and usetul
in love as in eating wad Jeinking.  The one-love ticory. based on
jeulousy, comes not from loving hearts, but trum the greedy clainiant.
The law of marriage ‘‘ worketh wrath;’’ provokes jealousy ; unites
unmatched patures and sunders matched ones; and making no provis-
ion for sexual appetite, causes disease, masturbation, prostitution, and
general licentiousness. Unless the sexes come together naturally,
desire dammed up breaks out irregularly and destructively. The

irregnlarities and excesses of amativeness are explosions incident to”

ununatural separations of male and temuale clements, as in the cexplosion
of clectric forces. DMingling of the sexes favors purity ; isolation, as
in colleges, seminarics, mouasteries, &c., breeds salacity and obscenity.
A system of complex mariiage, supplyivg want, buth as to time and
variety, will open the prison doors both to the victims of marriage and
celibacy; to those in wariied life who are starved, and to those who
arec oppressed by lust; to those who are tied to uncougeunial natures.
aud to those who are separated {rom their natural inates; and to those
in the unmarried state who are withered by neglect, diseased by us-
natural abstinence, or ploughed into prostitution and self-pollution by
desires which have no uatural channel. Carrying religion into life,
pledging the carnings of cach-for the support of the whole, the Ouei-
dans seek ““not. the union of two but the harmony of all souls.” ;
Whether the Oueida scheme succeeds or fails,* as an experiment it

is doing great service to civilization; and New York

cdoice,  State has the thanks of all intelligent reformers for per-

NoT mitting Perfectionism to illusteate its ideas of sexuality
COERCION.  in its own way. But their conceited and selfrighteous
contempt for Socialists who ‘“have no religion,” and

their belief that Liberty tends to demoralization, — *“ leads to hell,” —
show the Oneidans to be ignorunt of the sunrce of the spirit of tolera-
tion and progress, which presided at their birth and has compelled
marriage bigots to leave them unmolested.§  Making better use of
religion than any other Christian sect. the Oneidans yet fail to learn the
deepest lesson which Jesns taught, are mistaken in supposing that Free
Love and Frec Labor are possible only within their iron-clad scheme of

* The Oneidu Counmunity, coerced hy religiv-zuperstitious threats of Christians,
formully abundoned tleiv complex-marriage system in November, Y. L. 7.
© I Christians had their way, their vutmaged sense of **virtue ™ would impel
them to a=:uil und scatter the Oneida Comamunity. The Preshyterians of Centra!
New York recendly implored the State nuthorities to abate this ©* moral nuisance.”
ax they call it.  Alwaysopposed to relorin as a body, ** Professing Christinn= ™’
are *¢ conscientiously  hostile to elforts to free, legal und illicit ** prostitutes,”
frum their mwarriage masteis.
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Socialism, and that the first lesson of progress is to have one’s Individ-
uality bruken on their religio-communistic wheel.  Ininelled with Paul
-to prove all things and hold fast. to that which is gnod ; inspired by the
guod vl doctrine of Jesus, that cach soul must judge for itself what iz
right, and be saved or ‘“Just”” on its own individual responsibility ; de-
chining to join the *“ bread-and-hutter brigades’’ of Communism, Luvers
will find their salvation in Liberty to choose,~—to live on their own
merits. The persistent growth of the ‘ social evil’’ in defiance of all
eflorts to abate it, shows an irresistible tendency of people to associate
even against law and custom ; when they obey the higher law of Lib-
erty, which makes social choice sacred, and Individual Integrity a duty,
domestic life will gravitate towards unity, and Love become the poten-
tially redeeming force which Nature intended it to be.*
But since human nature is imperfect, and passional heats often pre-
cede cool reason, young people cannot too early learn
ithat they may chonse wrongly; and that, If not guided ‘* moNev-
by the radder of thought, they inust learn wisdom by  sooxs.”’
collision with the rocks of experience. 1t is better, how-
ever, to du wrong and suffer the consequences, than to bz ““ saved '’ by
mediatorial agencies which act for us, thereby overriding our necessity
and power to reeson, and divorcing us from an original relation to truth ;
better go to hell by choice than to heaven by compulsion. Those who
hold, with Victor Hugo. that *“ the foolishness of Lovers is the wisdorn
of God,” must have a large share of idiocy in their idea of Supreme
“Truth. The crade propersity of youth to unserviceable devotion to
attractive maidens, whea “ life is half inoonshine and half Mary Jane,”’
is matched by tne voluptuous freaks of Gray-Beard, who wants to be
“better accommodated than with a wife.”” The amorous usurpation
and delirious sentimentalism, which are the legitimate stock-in-trals of
modern novelists, (in whose hooks Lovers are chiefly heroic in foraica-
tion, and, when married, cease to be interesting until ** soiled ” with
adultery), are the main prop of the marriage system. ‘The affinity-
scekers,§ whose insipiditiez mar‘cven the best of poutry, and who
expect “* perpetual honey-moous’ when they find ““ their mates,”” but
who find *“mates ™ only to soon loathe and discard them, are at once
logicel exponents and ludicrous examples of “wedded bliss.”  The
phiiosophy which supposes anather imperfect. or reprehensible, bacause
sire, or hie. does not, and.canmot suitme or you. is au iusase philosophy.
To waste under burdens of '+ inner life nashared,”” or vainly expect hap-
piness in the union of blighted personalities, is onr destiny, until we

* Adaltery is an ofiznce committal aminst a vicious socinl order among wen, an
iperlect sowcind Siante, and - is eagendaral by i excaively @ < L, wien sociery
CobEE or s acRuewle norml sine of ansn, adeliey will dsepper e
the fog of sonnesh disapg Lzlore the moraing s, = Uur esistiug conjugai-
0y, gccorcingly, I8 nok marsiige exeept in name, biciuse iv disallows an inward,
{re2, Ot spuntauecus teoure, and adinits only w lezally enforeed or outward one. It
is simply a legalized concubinare of the sexes.—Henry James.

t Mursiage origivated otherwise thau iu contracis by which one man hound him-
sell’ to oue woman exclusicely, and, reciprocally, ene woman to onc man. It has
Lieen almest always based in modern timesand in Christian couutries yn the ¢ affin-
ity theory,” that iz, on mutual csa~cnt grounded in natural attraction and the
recognized natural interadaptation of the parties to cach other, cach being the
aflectional courplement and counterpart of the other ; such mutual consent follow-
ing upon a necessary prelude of courting und love waking, in which the fact of the
‘Caflinity ”” isauthentically tested in respect to its genuinencss.— Greene's ¢ Frag-
ments,’’ pp. 201, 202.
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learn that the hnman heart can find its home only in social concord
which does not invade the sanctity of Individual Liberty.®*  The sexes
wtneally “ expect cach other,”” love to live and work together, love to
firel rest, and b lose it ew oiner. Bating ali the wotagonism ad
heart-hrews which rroraoe cns s, how mach, aven cow, of marional
Iox. healinful association, anl reieeming ecstacy there is in canjawal
lite ! Greater than justice, strongze than reason, wiser than philosophy,
15 Ethis widely diffusad, and to bz wll-coateolling Szatimant of Lave.
In Bxperiencing the Bestacy of Love, we accept the sway of Reason,
. aud the inevitable sequenc s of canse nad eltisck. What
MY TERY W sowe, thereof we reap; Fare iz unexolored fact. Wise
o+ 38X.  heads have theught coition a mystzrivus lottery ; bui it
is mystified by gnorance and superstition.§  Whether
it shiall produce a child is a inatter of choice ; and the sex and charactar
of the chill are predetermined by its makers, the parents. ¢ Queen
bees lay female egues first; afterwards, male eggs; so, with heas, the
first-laicl cgos give female, the last, wale products.  Maras shewn the
stallion late in their periods, drop horse-colts rather than fiilies, 1r
stock raisers wis't to produce females, they should give the male at the
first sieas of heat; if males, at the end of the heat.””  With the human
female, coneeption in the firsé half of the time batween menstrual peri-
ods will probally produce girls ; in the last half, buys. 1f coition occurs
within six days from “the cessation of the mensas, giris are usually the
resalt; if from nine to twelve after cessation, boys.f Regarding the
physical, intellectnal, ‘and moral character of children it is surpris-
ing that parents who are careful ty s2cure the best parentuge for
their canary birds amd chickens, are ntterly heedless in reproducing
their owir spoeies. What graver act than to give life to a human
oiag ? AVWhat clearer right has @ child than to be well-born 7 More

iinprassive than ‘the theological * Judgiment-day”” will be the tribunal

¥ fae Shakers, who try to cuppress sexual lave, and the Oncidans, who ould
radezam aad glowily i, are no'v e two laading exponzats of Covvnuuizm, in the
Saisawand the vai s of Now Tarmony Robt. Owen prophecied that individual
properiv and marrage must go dowa tozzther : while t'ie old Brook-Farm Asso-
cintion dicd of ton much Lwz of marrinzge, nsury, wanl ** cultnred *? sentimentali=m.
Toere is sowe truth in Mr: Noves” iden that u religious basis is necessary to suc-
cessful associetion ; but the ¢ religion *' must consist inohadiencs to Justice, Truth,
and Libzrty—not to o theological Christ merely. The Shakers and Oncidans have
only taken wowmen and children into the old property c(mspimcy, aod, uceording
ta the popular idea of ¢ co-operation,” they divide the profits, or spoils, ainonys
larzar number of thiaves. - But, by abulishiag iatervest, rent, and profits, we sanll
s<t iz’ property ou the hasis of Fyuity @ and Love and Lilerty, in the ubsence
- of mrrinzge, will promote associative waity.

+ For 115 causa shal! o man leave his father and mather, and bz joined unto his
witz aod they two stall bz one lesh, Thix i<oa great mystevy.—S8t. Peul. [
w.d bovz ta have sueh. childrzn as [ean imaziaz, but [ have no graat dosire to
pat iazw tie geaas bttery of pacarnity.—D:Tacjuccil’z.  Taaanot douht thae the
st ucturz of aanimals iz governad be prineiplss of similar-unaithemity with that of
the recc ob the universs,—Newson, Lintle impeovemnant caa bz expeetad in morality
naz! the produsing of large funilis isrzmrd2] with the sawz Geling as dreank-
coussw, or any other paysical excess.—J. S, 3/, Mun seans with scrupulous care
the chametze amd padigees pfhis horses, caitiz,; and dogs, beforeha matches tuewm
bui when he coinzs to his own mairia e, bz rarely, or ever, tukes any such care.—
Darwin's ** Descent of Man.”

1 Tie nhove statema2nts respeeting human off<pring are based va facts vithin my
own kaowizdze, Uther theories for ereletzemining s2x are allont, but this is the
ma=e rzlindiz one [have mat. Thase wishing ¢ parsue the intesesting suhjece
tariaer at2 refeerel to Naphey's =* Phvsical Litz of Womnn, " pp. 129, 32 Trall's
*CSexual Physiology )™ pp. 119, 200 1 il Noyes' “* Scientific Propagation,’”
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before which diseased und crime-cursed children smmmon guilty parcnts
to answer for the sin-hegetting use of their reproductive powers,
People are little aware to what extent it is incumbent on them to
forcordain what their children shall be.  Better that every marriage
bond in Christendom be severed than-that one child be given life
“legally,”” when it can have a saperior parentage by coition above
slatute law. No woman or man should have a sccond child by his or
her marital partner, when there is another person potently worthy of -
the selection by wham he or she can have a better child.* It was.an_
ignorant and tyrannical prejudice which forbade Plato, Jesus, Paul,
Newton, Hwnboldt, and other bachelors of the past, to give to the
world that grandest achicvement in art, —a Child. Many of the no-
blest Women now live as maligned ““ old maids,”” and will go down to
their graves childless, because the natural vight of maternity is deniced
them. ‘* Good people ” will think me rash in making such statements;

but Tappeal from them to the wiser future, which will demand that the?”
reproduactive instinct be inspired Ly intelligence and placed under the’ -

dominion of the will. . : 2
That, sexual intercourse is yet.an Ethiopia, an unexplored tract of.
liwman experience; is due to a prevailing impression, e

among religious people, that it is- “uuclean,”{ and, | sexoan . - -

among Freethinkers, that it is uncontrollable; both - Beavra.
views tend to remove it from the jurisdiction of Reason - o
and Moral QUligation. But, “'to the pure all things are pure,” and, |
while “ religion never was designed to muke our pleasures less,’”’ Sci-
ence brings disciples of God and Fate to answer for their misdeeds
belore the tribunal of ITuman Intelligence. Neither superstitious -
Supernaturalism with its theatrical terrors, nor learned Infidelity,
“{ull of wise saws and modern instances,”’ should deter the sexesirom -
thought aad experiment as to the best uses of themselves, "That woman
xpects man, or man woman, is as natural and proper as desire for food
ov clothing,  Since the mind cannot rmile the body until it becomes
acquainted with it, Lovers, —who are ““servants of Providence, not
slaves of Fate,” — are divinely calledd to be sfudents in the laboratories
of their own bodies. The cye, the arm, or leg perishes by non-use ; s0
without natural vent, exnbarant sexual vitality wastes and destroys.
Not to mention the fearful loss of vigur through involuntary cinissions,

¥ Lycurzgus langhed at those who vevenge with war and bloodshed the communi-
cation of u married woman’s favors; and ailowed that if a mgn in years should

have n voung wite, he might introduce to her same handsowe and lionest young -

- man, whom he mostapproved of, and when she had a child of this gencrous race,

“hring it up as his own. - Oa the other land, he allowed, that if a man of character .
shonld earertain n pmszion for n marricd woman o acecount of her modesiv and the .. ™

beauty of her children, be might treat wich her hushand for udmission to her comn-
any, that so planting in o h2auty-hzaring =ail, he might produce excelleat chil- .
ren, the congenial ollspring of escallent parents.—Plutarch’s Lives, p. 36, « '°
t Each gencration has enormous power over the natural gifts of those that follow,:

aud it is w duiy we owe {n humanity i investigate the mnge of that power, and -

o exercise itin s way thag, withont heing unwise towards ourselves, will be wose **

adsantageons io fumre inhabituis of the errthe = @ = 2Ll s single in iis es-
sence, hut warione, ever-varying., aad inter-ncuive in its munifestations ; en, and’,

C
oll ather animals, are aciive warkers und sharers in a vastly more extended -sysiemn

of eosmie action than anv of ourselves, mueh less of them, can pussibly compre- *

el —Galton’s ¢ Heorcditary Genius,”” pp. 1, 376.

1'Thinking woman impure, the ancients called her monthly flowine purgation,
Ieuce the command of Moges that men should not approach her at certain periods,
But what theology ealls ‘¢ purgation,?’ science proves to be ** the sacred wound of
love in which others conceive.’’
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celibate abstinence and solitary vice probubly engender more dissase
and death than all other causes combinad.® Though he well knows the
cause and cure of these ills, what physician dare prescribz the natural
emedv?  Accursed iz the ¢ civilizarion " which thas immolaces ‘s
bose Vi on tha altars of sunersitions sgaomnee ! Resoonsion comes
i wide-spread vencreeal diseasas, syphilis 50 generally permcuting male
bioud that it is unsafe for a lady to kiss 2 man lest she be infectel fa-
tally. Though probably less injurious than the fatal draio of involun-
tary emissions and selfabuse, yet, because illicit intercourse is usually
nnelisciplined and excessive, it isoften extrewely hurcful. Siuce intense
nussai 15 never expressed in obscene terrns, the sources of Love are
pare; 2o vice does not consist in the judicious gratification of sexual
desire, but in sepression and disuvrdered eccess. Ilealth, Temperance,
Self-Control, and nutive graces are developed by intimate exchange of
Heat and Magnetism, while ‘both sexes are thereby fitted fur Parent-
age.t The progress of civilization is marked by the degree of freedon
and intincy between the sexes. In the East, women appear in public
veiled, it being thought sinful for them to allow their faces to be scen
by any men not their husbands; here they wall, ride, dance, pray
with, or kiss men, strong ia the dignily of a naturally beneficent mutu-
alism.  We now forbid the sexes, unless arried, to slecp together;
bat this restriction is a relic of Oriental customs, which will vanish as
intelligence increases. 1n schools, churches, theatres, shops, factorics,
counting rooims, cach scx is benefitted by the prescence of the other.
The same cxchange of impulse, thought, emotion, magnetism, aud
grace, which develops and refines both sexes in industrial and social
meeting publicly, will be still more improving in the most intimate

* OFf those unfortunates who jump from bridges, take arsenic, bang themselves,
or otherwiss sezk dz1th, nearly (wo-thirds eva unmarcied, und in soma years nearly
three-fourths. Ia F.aace, Buavaria, Prussia, and Hanover, four out of every five
crazy women are uanrried, aud throughont the cisilized world there are thrz: or
four sinzle to onc married wonan in the establishments for the inswe. —Naphey's

>

‘* Physicel Life of Woman,”" p. 41.  Svd2a‘am says ** IIysteric alfections cousti-
tuie one-hall of woman's chironic. disen<es.” * % *'[[vsterin is compuratively un-
known in India, where it is a matter of raligions fzeling to prucure 2 hushand for
a girl oz soon s menstruation hzziim, hut in this country, (Enzsland), whose cos-
toms eaforce celibacy, no other disease is so wida-sprend. * ¥ * A happy <esual
intimacy is the bast ramedy for hystevin.—Zlrments of Social Scirnce, pp. 176-82.
Chrown upon hiwself by the asesticisin of our mality, the youag man falls into
solitary indulgence. Maunted by nmawory #lms, and tormeazad by excitement of
the sexual oruzuns, the spirvited yourh wars manfully for the ciradal of his chustity.
v * ¢ Nirht brings g1 consolation aftzr the wlo.my dav, for be lives in constant
Tread of nocturnal dizcharges of s2mzn, w'ich wakzn him <o much. that in the
norning he fe2ls as it hound down by o weizit to his comchh. = * # IT2 consults
shysicians, hae, overawed hy tha ganeml erronzius moral views on these subjeets,
they siriuk fromn their duty to nssart the sacredness of the hrlily laws in opposi-
tion to precoaczption. * * * Rozszau was an instructive instane2 of a4 mast nohle
@iad, strugeling under the inzvitalz ruin of nosceret hrlily discace, ® # 9 Pascal
al<) is twugt to have Lad the discasa, and peahahly Siv Isane Newton, who is
=1id to have liced a lifa of strict sexaal ahstinance, which producad h2fure death a
iotal atrophy of the cesticles, showing thz naturml sin which le had committad.
&« o T; isa disgrace tv nediciaz and m~a%ind that so important 2 class_of dis-
eazzs have hacoma the tmulz of unscientiiic moa.—TIhid, 60, 81, 83, 102.  S2z al-o
Lawis® ¢ Chastity,’” aad Trall’s ¢ Sexual Phy<iolosy.® L.

t The utility of tie passions well direct2d has heecomz o masim in medicine as
in morality ; the fathers in medicine an1 their madern followers agree in this.—
Naphey's, p. 76.  Childrau should he the fruit of liharey and lisht; it i< doubtles
of the most clevatzd volantary love that heraes have hoen hom.—ALickalet,  The
prasions are the e:lztinl fire that vivifies the moml world : it i< to thein that the
uris and sciences owe their discoveries, und man the elevation of his position.--
Helvetius.
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relations of private life. It will er: long be seen that a lady and gen-
tleman can as innocently and properly occupy oue room at night as
they can now dine together.

In the distorted popular view, Free Love tends to nnresivained
licentiousncess, to apen the flowd-giles of passion and -
remove all barriersin its desolating course; but itimeans SEXGAL
Just the opposite 5 it meansthe w'dization of enimalism,  coxnsENCE.
and the triumph of Reason, Knowledge, and Continence.
As is shown in the opening pages of this Essay, to say that every ouc
should be free, sexually, is to say thatevery one’sperson is sacred from
invasion; that the sexual justinct shall no longer be a savage, uncon-
trollable usurper, but be subject to Thought and Civilization. The
damning tendency of marriage begins in giving the scxes *“legal”’
license and power to invade, pollute, and destroy each other: and the
inmaturity of Science is painfully apparent, when it accepts the fatal-
istic theory of Love, and abandous the grave issues of coition to chance

and “ necessity.” Tlhough mny experience is quite limited, facts with-

in my personal knowledge enable me to affirm without fear of refuta-
tion, that Lovers’ cxchange, in its inception, continuance, and concla-
sion, can be made subject to Choice ; entered upon, or refrained from,
as the mutual interests of both, orthesecparate good of either, requires.
Until Lovers, by pre-good sense, become capable of ‘Temperance and
Sclf-possession in sexnal intercourse, it is an outrage on children to be
begotten by them. Though Paul thonght it ** better to marry than to
Lurn,”” it is best and feasible to neither marry nor burn; for, as in
Plato’s phruse, Lovers are persons in-whose favor ¢“ the gods have in-
tervened,” sexual intercourse may be constantly under the supervision
of both human and divine good sensc. Since children are begotten by
their parents, not by an act of’ Congress, or divine Providence, married
peap'e are forced to study methods of preventing conception;} unnat-
ural, disgusting, and very injurious meansare [requently used, especially
by some clergymen and moralists who, in their public teachings, hold
that cuition, except fir reproduction, should be forbidden by law !

From six or cight days before appearance of the menses to ten to,

¢ The evils of celibacy T helicre to e a fruitful source of utevine disense. The

resual irstinet is a healthy instinet, elniming satisfaction ag¢ a patural right.—Dr..

.. J. Tilt, London. Our up&)elitcﬁ, hieing us much n portion of ourselves ns any
other quality we possess, ought to he indulgad ; otherwise the individual is nut
developed. I w man suppresses part of hinself, he hecomes maimed nnd shorn.

The proper limit of self-indnlgence is, that he shall neither hurt bi:nsell nor hurt

otheis. Short of this, everything ix fawful. Tt is more thay lawful; it is neees-

sary. e who abstains from safe and moderate gratification of the senses, lets soe . -

of 115 eseeptial faculties fall into abzyanez, and must, on that aecaunt, bz deemed

imperizct and upfinished. Ile way he a® monk ; he way be a saint; but a man he:

is not.—Budklc.

i L keep under iny hody . and bring it into sulijection. — St Poul.. The discharye .
af the somen, instead of being the wain act of sexual intereourse, is really e s < 7
sequal and termninaiion of it. Sexual interconrye, pure and simple. is the copjunc-..

tioiv of the organs of union, and the interchange of magnetic influences, or con-.
veisation of spirits, through the medivm of that eonjunction. .. . Abstinence’

from the propagative part of sexual intercourse. may seem impracticable to de-- .

praved nutures, and yet be perfecty natural and easv o persons properly trmined

o chustity. . . . A very larze proportivn of all c¢hildren bora nnder the present . .°

aud lie uine wmonths

svaiem, are heroten contnry 9 the wiches ol hoitli pasenis

it therr moties s wowbh under their mother's curse.—Noyes' Male. Continenee, py:-”

12, 12,95,

1 When the health of the mother is douhtﬁ.)l, and the family cash bos crr;p%y or”

apre-disposition to some grave malady inherited, they will ask how coucepiion
may be prevented, or the next child postponed.—Lewis’ Chastity, p. 89,

~er ol R

e S LN I

.

. "v~

i s

gt

X

;‘_._é

Y

ik




20 CUPID’S YOKES.

twelve days after their cessation occurs, conception muy follow
coition; * but intercourse at other periods rarely causes impragnation
if, however, it escapes control, it exhausts both persons, admonishing
themn to keep avithin the assoc.ative lmit, which is highly invigovating,
aud uug to allow themselves to gravitate to the propugidive climax,

To puatticipute in generative-seruwul inlercvurse, instecl of dwelliug so

much upou it in thought aud imagiuation, is Nuture's own methord to
promote continence. The tact that those in whom the serainal nature
is most repressed, —young male victimg of sexual weakness, hysterical
girls, hypoish boys and meun, single women, priests, and poets, —dwell
much in thought on soucial subjects, and yet, by unreasoniny custom,
are denied natural association with the opposite sex, is moust disastrous
to thewnselves and society. 1f persons do nut acquire habits of conti-
nence by, force of will, Nature’s method is sharp aud docisive; she
coufronts them with a child, which effectually tames and matures both
parents. Far better that their attraction lead to ‘*illegal” parentage,
than end in marriage, or by suicidal celibacy. The fashionable method
of single persons, and of very many matried people, is to get rid of the
child before birth by abortion ; but this murderous practice is unworthy
of Free Lovers: they accept aud rear the child, but take care that the
next one be born of chuice, not by accident. Since the increase of pop-
ulation outruns increase in incitns of subsisteuce, Malthus urged that,
uuless people refuse to marry, or defexr it till middle life, there will be
too many consumers for the food grown; aud that, if they do not heed
this adinonition, Nature sternly represses cxcessive increase of popula-
tion, ‘ by the ghastly agencics ot war, pestilence, and famine.” Ly-
curgus favored destroying imperfect and sickly children; Plato, in his
imaginative Republic, advises a similar weeding-out process; and,
thinking sexual desire *“ a most encrvating and filthy cheat,’”” Shakerism
endeavors to exterminate it — three popular devices to govern propaga-
tion and Population : 1. The Shaker-Malthus method, which forbids
sexual intercourse; 2. The abortion-child-murder method, which de-
stroys life before or after birth ; 8. The French-Owen method of barri-
ers, withdrawal, &c., to arrest the process in its coursc;— but, since
they are either uunatural, injurious, or offensive, all these dcvices are
rejected by I'ree Lovers. Extending the domain of Reason and self
control over the whole human system, and belicving thatall things work
together for the good of those that love good, they not only believe, but
know, that, under self-discipline, “ every organ or faculty in the body
works invariably, in all cases, and at all times, forthe good of the whole.”’
The thread of philosophy with which peopie coaucct scattered facts
of their social experience, is religiously used to entangle

cayses oF so-called ‘“fallen wornen,”” in hopcless depression.  But,
“pros11ruTION.”” if each “ common ’’ woman entertiins an average num-
ber of five men as her customers, for every woman who

*¢ golls her virtue ’’ therc must be five ** fallen ’’ men who buy it. How

® Conception may take pluace from sexual union within six days before the b
ginninz, to ten days after the cessation, of the menstrual evacuation.—1'. L. Nich-
ols’ Human Physiology p. 271. Al. Bischoll, the c2!zhruted Gzrman physiolozist,
snyy that coition to be fruitful, must take place from eight days hafore to twelve
after the menses cease. . . . Vaorious unnatural means are cmployed to prevent the
sewinal fluid from eatering the womnh, thus preventing the union of the sperm
and germ cell which is the essential part of hmpregnation ; among these means are
withdrawal before emission ; the use of safes, or sheathes; the intvoduction of i
pizce of sponge so as to guard the mouth of the womb, and the injection of tepid
water into the vagina immediately after coition. But thexe methods, except the
lateer, are injurious nud disgusting.—Elements of Social Science pp. 313-9. Seo
also Owen’s*‘ Morel Physiotogy.™"
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came they to have money to-buy it? Ilow cume she to be so depend-
ent that shie consents to sell the use of her person for focd and clothing ?
Wine, women, and wealth are threc prominent objects of men’s desira;
to be alle to control the first two , they monopolize the thirl; having,
thronzh property in land, interest on money, reat, and prefits. sab-
jecte.l labor to capital, recipients ot speculative increase keep warking
men poor: and, by excluding woman from industrial pursuits aad
poisoning her mird with superstitious notions of natural weakness,
d-licacy, and dependence, capitalists have kept her wages down to
vory mich less than men get for the same work.*  Thus, men become
buyers, and women sellers, of ““ virtue.”  But mmany womeu, not in
imincdiate nezd of maoney, engagze in ““the rocial evil; ™ for, aliicd
wiun this financial fraud is the great socicl fraud, marriage, by which
the gexes are purt in unnatural antagonism, and forbid.len natural inter-
course ; social pleasure, being an object of common desire, becomes a
ma:lctable commod:ty, sold by her who receives a buyer for the night,
a1 by her who, marrying for a homne, becomes a* prostitnte ”” for Life.
The vsury system enables capitalists to control and consume preperty
w’ich they never carned, laborers being defrauded to = equal extent;
this injustice creates intemperrate and reckless desires i boih clusses ;
Lut when power to accumulate property without wo:k is ab:hshi~d, the
habits of industry, which both mex anld woman must zcquire, w 1 pro-
mote sexual Temperance. In wmarriage, usury, anl e ercepliviatly
low wages of women, tien, I find the muin sources of “‘ prostitutien.”
Luckily the profitsystem will go down with its twir-relic of barbarisin,
the marriage-gystem ; in life united, in death they will nat be divided,
I telling the woman of Samaria, who had just said to him ““1 have

no husband,’”” ** Thou hast had five husbands; and he

whom thou ncw hast is not thy husband,” Jesus quietly * sexvaw
recuga zed, without reproof, her natural right to live  rrcns.

w th ren as she chose; and when a woman ““talien iu

adultery, in the very act,’” was brought to him for criticism and sen-
tence, he sent her accusers home to their own licarts and lives by the
emphatic rebuke, ““ Lle that is without sin among you, let hiin first cast
a etone at her.”” Bftne Mosaic Law rhe should have heen stoned to
death, and the lascivions ignorance of religio-*‘ cultured ” Massachu- .
sctts would impnson her; but wiser Love poiuts her to th: upward
path of social and industrial liberty. Impersonal and spiritual, Love
has ulso its maierial and specizl revelations, which make it a sacredly
private and persunal afiair. Why should the right of private judgent,
which is cenceded in politics and religion, be denied 10 doestic life?.
-1 Government cantiot justly determine what ticketwe shall voie, what:
church we shali attend. or wlinr-honks we shall read, by what authority
does it watch at key-hioles and busst open’ hed-chamher doors to drag
Lovers from s:cecil seclusion?  Why shonkl priests and muagistrates
-supervise the Suxnzl Oveans of citizens any inore than the hrain and | -
gtonfach ? 1inwe are incapable of sexuzl selizcovernment. is Ui mater
lelped by appoiniing to o prowect” vz Caninisters of the Gospe)
whese:ineoutineat lives ill the world with @ scandals 770 11 nnwedded

PR gl t

* Suxual despotisin. nnking alnost every womnn, socially speaking, the append-
arc of same man, enables men to tnke svaiematically the lion's chare of whalever
belongs o i —Jokn Suert Midl.. Werking wowen, as eompazed with men,
are dofmnded of fifty per cent. of their rizhtful carnings.— Ampasa Waller.

+1c is a jmmenwble truth that the tronbles which vespeetable, hard-working,
married women undergo, are more trying to the healtb, und detrimentul to the
looks, then any of the bharlui's carcer.—Jicrlert Spencer.
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Iovers, who cohabit are lewdd, will payinzy a marrizge foe to a mipister
make them - virtuons 77 Sexual organs are not less sacredly the
property of individual citizeny than other bodily organs; this being
andeniable, \Who buat the individual owners can vightly deterinine
When, Wheie, How and for What purpose they shall he used ? The
belicf th:t our Scxual Lelations can be better governed by statute, than
by Persond Choice, is a rude specirs of convertional impectineuce, o3
barbarious aurl shocking as it is senseless.  I'ersonai Liberty and the
Rights of Couscience in Love, now savagely invaded by Cluirch, State,
and *“wise”’ Freethiukers, should be unflinchingly asserted.  Lovers
cannot  innocertly enact the perjury of marriage; to even voluntarily
bzcuine slaves to cach other is deadly sin against themselves, their
children, and socicty ;* hence marricge vows and laws, a:d statutes
against'adultery and fornication, are unrcasonable, unconstitutional, un-
natural and void.
Agaiust all repressive opposition, Individualism steadily advances to
become a law unto itself; the right of private judgment
BeaRrts,  in religion, wrested by Luther from Intolerauce in conti-
tronps.  nental Europe — later asserted in politics by Hampden
and Sydney against the English Stuarts, and by Adams
and Jefferson against British-Awmerican centralization — is now legiti-
mately claimed in bzhalf of scxuval selfgovermnent.  Trotestantism,
Magna €harta, Ilabeas Corpus, Trial by Jury, Freedom of Speech and
Press, The Declaration of Independence, Jeliersonian State Rights,
Negro-Emancipation, were fore-ordained to help Love and Labor Ile-
tormers Lury sexual slavery, with profit-giracy, in their already open
graves. Thanks to the inspired cnergy of ancestral relormers, the
guarantees of personal liberty, which we inherit from our predecessors,
arc allsuffici¢nt in this Free-Love battle.  Those whoresist {ree tenden-
cics to-day can read their doom in the prophetic wrath of Proucdhon,
who, coaftouting property usurpation and Napoleonic despotisin it
France, said, He who figh!s against ideas 1will perish by ideas! Yet not
ideas, not intellect merely, but moral appeal, the might of Conscience,
and the ail-persuasive impulses of the human heart coter this conflict.
D'uman uature may well blush if the drama of deceil enacted in the
“ Brooklyn Scandal’ is to be taken as a fair cxpression of American
thought aund fecling. But the array of intellect, scholarship, and clo-
quence opposed in that struggle; the impressive pomp of courts, the

*The Master suid, *‘ Swear not at all; ** and no esception in favor of the mar-
riame oath is mude. Sucrzmeutal marriage is outside ol the normal conditicns nf
hsman society. .. . Under the Christian dispenzation, no maa can rightfully
make himself, by any process eognizable bafore the civil couriz, n voluntary slave,
. . . Nuaan caavigitfully rapudiate his own couscionce ; peither cait Le, by any
foregone act, niurtzaze his own conseizncz in the future. . . . The 11th amead-
ment of the Mass. Constitution <ays, ©* No subordination of any one sect ur deuoin-
ination toanother sha!l ever he established by law.' . . . Tf onzseet beliesz on
moral anl relizious gronads, that it is wicke«f-ln it ull peopiz urder the alterna-
tive of not wmarrying atail, oc of marrying for litz, whe-e i: the consiilntionplity
of the law which "yrees thein to marry in a wiy azainst which they have conscien-
ti msseruplos? - With what «how of justicz could tha courts puaish, with fineanl
fmprisoument, parti== living in such a way that DHenication nnd bastardy, throngh
thair examply, hcomas ropecialle 2—Greene's * Fragments,” pp. 220-2. Those
who mar.y a< fitt!a iatead to conspire their own ruin as those who swernllegiance :
and asn whel: people is to un ill governmant, ¥ is one man or woman to anill
warringe.— Meton. Did Sont'y Carolina, which, before nzzro emaneipation, had
no divoreas, prevent o hztter eivilization than Conpecticnt and Ndiana, in whirh
divurees were raulily obtained? Doas the Romish Chureh, whiel opposes divoree,
embody higher types of character than Protestant Churches favoring it ?

R
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musterivg clans of ecclesiastical authority, the listeaing attitude of
Lhousunds of pulpis, and the recording peas of an ommipresent Press,
—all these are fur a dayx. laoting and contemptible, when weighed
against an honest heart-throb hetween one maun aud one woman! The
loud clamor of words will cease, the majesty of courts fade, churches
vanizh, Christianity itself pass away, but the still, small voice of Love
will continue to be heeded by Earth’s millions gathering at its shrines |
And as the dictation of statutes is increasingly resisted and the wrath
of slave masters defied, more and more will the bonds of affection be
weleonied, for the yokes which Cupid imposes ““ are cusy and their bur-
den light.”” I opeued this Essay accepting Love as the regnant forcein
social life ; I conclade it by emphasizing the same faith. Aloney, ambi-
tion, respectability, isolation, magnetic fervor, fascinating touch, glow-
ing beauty, — whatever influences concur to induce social union, the
nourishing power to continue and prosper it, is the aftractive force of
personal worth, the call to live and sarve togrthor, the impalse to defer
self and partial interests to the welfure ol tbe Being loved.®  Sirerl Ly
Wisdom, born of Truth, Love stimulates enterprise, quickeus industry,
fusters self-respect, revereances the lowly and worships tie Most Iligh,
harmonizing personal impulse with the demands of morality, in a well-
informed faith, which renders conventional statutesuseless, where *“ the
heavens themselves do guide the state.”’ '

¢ Judged by the final test, the chief thing, in_lile, is love.—T%codvre Tilton.
Therz must_bea uniary passisual code, eaacted hy God, and interpreied by at-
traction.—Fourier. Individuality, = th2 principlz of order and repose, is direc.ly
opposed fu proiiscuity.—Josiah Warren. [z whom love alone does not satisty
cannot have bzen filled with it.—Rickter.  Nu man is qualified to feel the worth of
a woman who reverences hersalf. . . No womnan shall receive an acknowledgement
of love frum,my lips to whom 1 cannot consecrate wy life.— Goethe. Lot the u-
tive b2 in the d22d not in the event ; bz nut one movid by the hopz of veward ; he
who dosth whatis tahz dong, withoutuf=ction, obiainath the Supran . —Kreeshna.

=7 At g!m date Junz 1, Y. L. 8, Cupid’s Yokesfirst officially assil=d in Halifax,
N. 5., while lising sald there by Josephive S. ‘Lilton in Y. L. 5, thcugh less than
4 1-2 years old, hos heen complaived of or prosecnted a dozen times or more, twice
burned in publicsquares by indiznant city marchals, repzatedly *¢ suppressed ™ hy
the United States and State Guvernwents, macting paisceution which for supersti-
ticus rancor is uapamlleled hy any haok cince the appzarance of Paing’s e of
Reasnn that <osthocked egnservatives iv America and Eurapa hefors ¢ Roviliion
of B. L. 97.  Szntencad to two yzars iaprismza g hnsd lavar i Dobiaey dail,
Juna 25th, Y. L. 6, Jaly 21 tolluwin ¢ Ldizaardal tre AL DL patation of tine woich
recognizes  mythical God i the ealendis, puis C risiian eollus make 020 J. €7
on nutwally [ez nacks, and ragisiers us=u’ et of U biseivio- oligi s deatism
which the malz-saxmal orizinand histr v of the enss iy ke—datin cinstead, Y.L
in the Year of Love. frm the foimation of the Now Eagland Feer Lae Leazuzia
Bosion, Feb, 25th, Amaneing tie Now Heaavens aml e Naw bt Uie
Natural S.ciety, foraseen by seasitives, poos amd phibsanbze” Capid < Yokes,
after exch ** supprassion,’’ viees with naw vizor to wrestlewlth hanix!

whiad iration-
alien.—<trome in the Naw Faitl, e Now Momlity which is desdued w supersede
presaat relizion, law and order.  Like the ¢ little hook * spoken of inSt, Joha 's
Kevelation (Chap. x, 2-10), sweat in the mouths hut bitter in the hellies of sulgar
bigots, esplaining the mystery of Good as foresco=ed by its servants the prophets,

vonouncing Christian * time no longer.? this orucle of ihe banner S:ate ot Life,

LOVE, pow trives ideas and law to 40,000,000 American people. Trow Stephen
Pezyl Andrawe, Mary Wolstoneeraft und Charles Fourier. hack to Platoand Jesay,

Suers in all ages have fvored ellizencea in Love and Paventaye ; and sinée Phy-

sialozieal information, ** anything desixned or inlended to preveat conecpiion’’ is

the oljective thought-to iz suppressed by Comstack’s ‘¢ kuws 77 it is the imperetive
"duty of citizens to proclaim it; for, not superstitious Nescience, bus knowledge of
ourselves as IIwnan Bodics, naked truth hetween Man and Woman, SciiNce is the
righv rule of faizh and practice in Sexuality. More protestant than_ Protestants,
yeu essentinllyv (ﬁtho]ic, Free Love praclaims the Rizht of Private Judgwent in
werais.-—i, If.

'
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EVOLUTION, REVOLUTION,

FKEFE LABOR, FREE LOVE, ANTI-DEATH AND TAXES.—TUsury,
Rext, Marwmiace, War, Dearn axp ‘Faxes, heirge in cunflict with the Nature ai
Things, wmust pass away. Prove all things avd bold fast that which is good.
Know yoursse!t and judge for yourcelt what is richeand bestin life.  Seek ‘Lruth,
andt wark out youe owa Salvation, incu ng BquiTy, ceet wlat iz mnv,

USULY =701 GIANT SIN oF 10k Aok Tha Sowrce ol overts and Degoulation,
Ly Epwaep Fawsei. 13 conis,

YOUIs O MINE: Explaining the True Lusis of I'voperty nn:1 the Causes of ita 1ne-
quituble Distribution.  Yorticth Thousand, Py E. I 1eywoes, 1o cents,

MUTUANL BANRING: Showing how to orgunize Crulit, gecure onest Moacey, mud
abulish Usnry.  Sixth Thousand. ™ By Wa. L GREFSE. 25 conts, ?

TUE LAW OF POPULATION,; UsCansequences nnd its Learing upon Thuaan Cone
duct and dMom!a. By ANNix UexasT.  Authotzed Ametican fron: the 250 thousaned,
Engl'sih I'dition. 89U centa.

AN OP'LLN LETTLIZ 'TO JESUS CHRIST. Ly D, M. Besserr, indicted oz % Blaa.
phemy mul obscenity ” by Anthony Cumnstock. A witty, sugzestive, and scnosible cpiste
nat yet nnswered. S cents.

FIRROM GCENERATION TO REGENERATION. A Pluin Guide to Nntundisin, by Loty
Warsnrooker; An originul, suggestive elfort to disclose the Elivor of Life; showing
how physicnl immortality, * muterindization,’” muy bo realized through correct kuow-
ledige nnd use of gexud treedmn. 23 cents.

THE PRIEST IN ABSOLUTION, the first number of the ‘“Iloly Cross Series,” ia
from the nbridged London edition of the sanoe work, which ereate:l so much exciteraent
in Eagland.  The original version was issueid by the ** [Iigh Church ” authoritics ny o
gu'de to 1he clerzy in the coufussional, und wis designed to be introdaced into the Eng-
Liah Chreh. 25 venta.

CHASTITY OR OUR SECHET SINS; hy Dio LeEwis, M. . This book trents of Rea-
son v3, Pussion, Eurly Mmriages, Froventing Concention, Shaker T'eachings about Love,
Obsceno Lirerature, the Sociul Evil, the Oneida Community Theories, Stirpiculture, nnd
gives vulnuble advice to yonng men ond women. Consgervutive in it3 views, it should be
rend by nll rudicals; itdiscusscs grave questions with candor, ability, intellizenco. $1.50.

MORAL PILYSIOLOGY. A ‘Lrentivo on Population by Ronirer DALE OWEN. This
wark i3 one of the first importance, not anly a3 w reply to Malthus, but alao a3 supplying
to every father and mother of a tamily the knowledge by which, without injury to
health or violence to the moml feeling, nny further increase which is not desired may
ba prevented, more especially in enses where the hewdth of tho mother or the dimin-
isiied income of tha father imperatively ndvises no farther addition to the number of
offspring.  Thig work i3 ill wtrated with a frontispiece. 1'rico including postage, GS eta.

THE BLAZING STAR, with an appendix treating of the JEWISH KABUBALA. Alvwo
A tinet on the hilosophy of Mr. Iterbert Spencer, nndd one on New Englund Transeen-
dentalism, by W, . GREENE. This hook fights the battle of Labar liaform in thao arena
of prre wetaphysics, on the question of tha Haman Soul and Hunan Solidarity; alinw-
ing the * Durwinian Theory,” us respeets the battle for life in linman socivty, to ba the
Philosophiy of Civilized Canndtmlisi, Malthusian Platocruey, and the worst form of I'ruz-
giun Lismarckism. It is 0 profonndly able work. which scholiry nnd other thinkery w
find it for (heir interest to consalt.  &1.30.

CUPID’S YOKES : or, Tur Bixpinc Forces oF Cosisteat LiFe.  An Esay
to consider some moral and physiologicnl phascs of Love and 'arentage, wherein is us-
acrted the naturnl right und necessity of Sexuul Self-Government.. It rovealsthe prin:
ciplea and purposes of the Frea Love movement. Dy E. I, Heywood.  This book hns
sent threo men and two women to prison; been pronounced ¢ obscene” by two State
Judges, three Juriea and five United States Judges; but a balf illion people, including
I'resndent Ilayes and att'y Generul Devens, declure it NOT OBSCENE. The moio it is
“suppressed ”’ the louder it apeaks, procluinung a new and beneficivnt Evolution of Lib-
erty, Law uand Order.  Irice 15 ceats.

PLAIN ITOME TALK nbout the Human Systern, 1abits of Men and YWomen, Caunses
wid Lreveation of Disense, our Sexual Relations nnd Social Nature, cmbruving MED!-
CAL COMMOUN SEXNSE, applied to Cuuses, P'revention, md Cure ntf Chronis Discasea.
Vrivate Words for Waomen; Hinoty to the Children; Private \Words Ior Men; Impotency
of Males and Feinules; tho Habits ol Moen and Women; the Nuturnl Relations of Men
aml Wowen to ench other, Society, Love, Parentnge; tho Sexuad Ovgnns; their Iaflu-
en. e upon Duvelopmuent, [Tealth, Social Position, and Civiiization; History of Marriange
among all Nations nud in oll Tiwes; Sexual Immonility; Sexual Modaration; Sexunl
Indillerence; Adaptation in Marriange, Ment:ul, Physical, Magnetic nnd 1'empermmental;
1appiness in Mewrriuge; Interinnrringe of Relatives.  Allin languago chaste, pluin and
forcible. By E. B. Foors, M. D. 200 llustrations, 120, 935 pages. Over 100,000
copies sold.  Price, £1.50.

Clear <eeing precedes intelligent action ; therefore read mood books.  Any of tha
alove <ent on receipt of price. Liberal deductions tn Agents and the Trade. Aa-
dress Co-operative Publishing Compnny, Princeton, Mass,
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THE PEOPLE OF THE STATE OF NEW YORK; TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, At a Court held in and for the County of New York, Leonard Alfred Schneider, ak/a
Lenny Bruce was convictad of the crime of Obscenity, and was thereupon sentenced to a tarm of imprisonment of
four months, and it being represcoted unto me thax it is proper to pazdon the said Leanard Alfred Schneider, akfa
Lenny Bruce:

THEREFORE KNOW YE, That ! have pardoned, remised and relcased, and by these presenis do
pardon, remisc and release the said Leonard Alfred Schncider, a/k/a Lenny Bruze, of and from the offenge whersof,
in the said court, he standg convicted us aforssiid, and of and from all Sentenees, Judgments and Extecutions
thereon.

IN TESTIMONY WIIEREQF, [ affixed my signatwe and
caused the Great Seal of the State 1o be hereunto affixed,
WITNESS, GEORGE E. PATAKI, GOVERNOR, in the
City uf Albany, this twenty-third day of December, two

thousand three,

A E- foex

Passed the Office of the
Depurtment of State this
twenty-third day of December,
two thousand three,

RANDY A. DANTELS
S EE_Smc
.
BY: Gary M. Trechel
Spoctal Daputy Secraetary
of State




Exhibit 4



IN THE NAME AND BY THE AUTHORITY OF THE

PROCLAMATION OF CLEMENCY FOR MONTANANS CONVICTED UNDER
THE MONTANA SEDITION ACT IN 1918-1919

WHEREAS, in America, free speech is a fundamental right in times of war and peace alike; and

WHEREAS, the amotional fervor surrounding the United States’ entry inlo the first World War led to the
enactment of the Montana Sedifion Act of 1918, which made a negative utlerance alone, about America,
its leaders or its wartime policies, grounds for imprisonment; and

WHEREAS. in 1918 and 1919, 78 men and women in Montana were imprisoned or fined under the
Sedition Act for making remarks critical cf America, the President, the Govermment, the Flag, the War and
other subjects; and

WHEREAS, these convictions not only violated basic American rights of speech and dissent but were
obtained in some cases by means of entrapment or with the unstated intention of persecuting immigrants,
crganized laborers and other groups; and

WHEREAS, though these 78 individuals are now deceased, in the 88 years since thase prosecutions were
brought the State of Montana has never formally redressed the injustice; and

WHEREAS, those convicted for similar offenses under a 1917 federal law were all subsequently pardoned
by Presidents Harding, Coolidge and Roosevelt; and

WHEREAS, equily, justice and respact for human rights decree thal these 78 persons be fully absolved
and their names cleared.

NOW, THEREFORE, |, Brian Schweitzer, by this proclamation do hereby pardon all individuals from
Sedition alleged to have been committed during 1918-1919 under the Montana Sedition Act, 1918 Mont.
Laws Ch. 11, § 1, and from the conviction of Sedition and from all sentences, judgments and executions
thereon.

Dated at Helena, Montana, this 3™ day of May, 2006,

N )4
Slgr‘-}d\f‘b_" '\}'k“/ - ‘.

Brian Schuaitzer;

Attest: gtarl A

/¢, Brad Johnson, Secretarybof State
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