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DEPARTMENT OF LABOR & INDUSTRY
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Final Date to Appeal:
Decision Date: 6/12/2023 7/3/2023
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2023029028-RO
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CLAIMANT EMPLOYER

Jad Sleiman Whyy Inc
150 North 6th Street
Philadelphia, PA 19106

CLAIM HISTORY:

Claim number: 7439936

Application date: 1/22/2023

Determination number: 22911156

Determination issued: 4/13/2023 By: ALTOONA UC SERVICE CENTER
UCSC determined claimant under UC Law: Allowed 402(e)

For Waiting Week Ending: N/A

For Compensable Week(s) Ending: N/A

Appeal Filed: 4/14/2023 By: WHYY INC

Hearing Held: 5/31/2023 In: Philadelphia Referee Office

Attended By: Servodidio, Thomas
Glover, Sarah
Clauser, Ruth
Mincer, Elizabeth
Betti, Rosaire
WHYY INC
Sleiman, Jad

Auxiliary aids and services are available upon request to individuals with disabilities.

Equal Opportunity Employer/Program
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FINDINGS OF FACT

1.

2.

11.
12.

13.

14.
15.

16.

17.

Jad Sleiman (“claimant”) was employed by WHYY (“employer”) beginning in or around November
2018 and his last date of work was on or about January 23, 2023.

The claimant’s position was that of reporter for the employer’s nationally syndicated radio program
known as “The Pulse”.

. The claimant’s job involved producing reports about health and science topics, including using social

media internet websites to promote and market the show.

. The employer had a collective bargaining agreement (“the CBA”) with a labor union of which the

claimant was a member.

. The CBA had a provision regarding use of social media providing, in part: “employees, when using

digital and/or social media platforms for their personal use, including when expressing an opinion...
will be clear that they are acting on their own behalf and not on behalf of WHYY...even with that
disclaimer, an employee’s statements or images on personal social media may be harmful to the
interest of WHYY. The nature of an employee’s position...will determine the character and content of
what an employee can or should put on their personal social media accounts, even those unrelated
to their work. Generally, employees must take care that their postings cannot be interpreted as
inflammatory, unethical or illegal, since such posts may have an adverse effect on WHYY”.

. The CBA provided that employees had to agree to remove posts from their social media accounts if

the employer believed they could “create legal or reputational risks” for it and “the discipline and
discharge and grievance and arbitration provisions of this agreement shall apply in the case any
employee who is subject to discipline or discharge in connection with this provisions...”.

. The employer had an employee handbook referencing the social media policy in the CBA and adding

“...if you post a comment about an issue totally unrelatable to your work, but the comments are
interpreted as inflammatory, unethical or even illegal, it may be uncovered that you are affiliated
with WHYY...when posting information on a social media site not related to WHYY, avoid topics you
cover professionally...if at any time a situation arises where you're not sure what to do, seek
guidance from your supervisor and/or contact the legal department.”

. The employer had a code of conduct listing its general philosophy of acting humanely and not

discriminating against groups.

. The claimant was aware of the social media policy in the employee handbook and CBA.
. At all times relevant to this appeal, the claimant performed publicly as a stand-up comedian,

usually making an audio and visual recording of his live act and posting it to his account on the
websites YouTube and Instagram.

The claimant frequently used profanity and causal sexual references in his comedy act.

The claimant’s comedy “bits” were mostly intense social satire of topics including: maternal
sacrifice (referring to a mother medically donating a vagina using a common slang term for said
body part); Irag (where either he or descendants emigrated from) satirizing its acceptance of
prostitution so long as it involved Chinese women; America’s sexualization of women into old age
compared with Arab countries policing their looks and sexuality; and the exploitation of Asian
immigrants who may be of illegal status by labor agencies, including speaking to one by telephone
one while making audience asides regarding the cheapness of the labor ranked by nationality.
During the course of employment, the claimant was aware his direct supervisor was familiar with
his stand-up comedy material and watched at least some of it on the Instagram website because he
could view entries under her name to indicate she “liked” the material.

The claimant used the stage name of “Jad S.” rather than his full last name when performing in
public.

The claimant used the screen name of "“JadSlay” when posting recordings to YouTube and
Instagram.

At some point, someone notified the employer’s Vice President of News and Civic Dialogue of the
claimant’s performances and internet postings of it; in response, she and others viewed such
postings to investigate.

On January 23, 2023, the employer informed the claimant he was terminated, citing “an egregious
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violation of” its code of conduct and social media guidelines, and being “indirect conflict with the
—H¥Y values of social responsibility”.
—1I8. The employer did not issue the claimant a warning or instruct him to delete any posted material
before it terminated him.

ISSUE

Is the claimant disqualified from receiving benefits under Section 402(e) of the Pennsylvania
Unemployment Compensation ("UC"”) Act based on the separation from the employer?

REASONING

Section 402(e) of the Pennsylvania UC Act provides that claimants shall be ineligible for compensation for
any week in which their unemployment is due to a discharge or suspension from work for willful
misconduct connected with the work. While the term “willful misconduct” is not defined in the Act,
Pennsylvania courts in numerous decisions have considered it to include a deliberate violation of an
employer rule or rules, a disregard of standards of behavior an employer has a right to expect of an
employee, or negligence of such frequency or degree as to be evidence of an intentional disregard of the
employer’s interests or of the employee’s duties. In appeal hearings involving discharged employees, the
employer has the burden of establishing that the discharge was due to willful misconduct in connection
with the work.

Regarding whether the claimant’s comedy act was “work related”, there is no evidence it involved his job
duties for the employer, that he connected his stage persona with the employer, or even mentioned the
employer during his performances. Although it may have been possible for someone to discover his
identity if one intended to “investigate” him, the record does not show his identity would have been
discovered by the public in general, or the employer’s listeners or donors specifically, because he did not
appear visually for his job and he does not his full name for the stage act or social media accounts.

Although the employer’s rules regarding outside conduct are quite broad, even considering the content of
his act to come within those rules, the obvious theme of his performances (in this record) was social
unfairness and hypocrisy rather than discrimination. They were controversial and contained terms certain
persons could find offensive, either due to explicit sexual or racial/ethnic nature used for “a cheap
laugh.” In context, however, the content was not inconsistent with that of other adult comedians’ and
would not be unfamiliar to the mildly sophisticated listener.

The record is unclear whether a particular employee or listener had complained about the claimant’s act
to the employer. Even if that occurred, however, once it determined that his comic content was
inconsistent with its social media policy or CBA provision, it could have, per its policy, directed him to
refrain from making it available online or issued him a warning. Finally, he showed his supervisor was
aware of the nature of his act and had not cautioned him against it or complained about it. On this
record, therefore, without a prior warning of directive to delete his posts, his off-duty act and the posting
of it may not be considered disqualifying under Section 402(e).
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ORDER
The determination of the Unemployment Compensation Service Center under Section 402(e) of the

Pennsylvania Unemployment Compensation Act is AFFIRMED; the claimant is NOT DISQUALIFIED
from receiving waiting week credit or compensation under said section effective January 23, 2023.

Rosaire Betti
Referee

22483651
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Pursuant to the provisions of the law, this referee decision shall become final on the date it
was mailed to the parties, unless any aggrieved party files a further appeal to the
Pennsylvania Unemployment Compensation Board of Review (Board) within the twenty one
(21) day appeal period.

THE LAST DAY TO FILE AN APPEAL TO THIS DECISION IS 07/03/2023

If you wish to file a further appeal

You have the right to file a further appeal to this decision no later than twenty one (21) days after the
decision date. Your appeal must include the following information: »your name; »the claimant’s name
and Social Security number; »the date of the decision being appealed; »the reason for appeal; »the
appeals referee docket nhumber; »your address. Under the provisions of Act 5 of 2005, you may file your
own appeal, or your appeal may be filed by an attorney or by any other advocate of your choice.

You may file your appeal through the PA UC online application. This is the most efficient and
preferred method of filing. Simply log on to https://benefits.uc.pa.gov to access your claim and click on
Unemployment Services > Appeals > Determinations > File Appeal to begin the process. If you were
issued more than one referee decision, please be sure to file a separate appeal to each decision. For
example, if you were issued a decision that disqualifies benefits and a decision that establishes an
overpayment, and wish to appeal both decisions, you must file a separate appeal to each decision, for a
total of two appeals. If you file your appeal by internet, the appeal is filed on the date of receipt recorded
by the Board’s electronic transmission system.

You may file your appeal by mail. If you file your appeal by mail, the appeal is filed as of the date of
the U.S. Postal Service postmark or a U.S. Postal Service form 3817 (Certificate of Mailing) or a U.S.
Postal Service certified mail receipt. If there is no U.S. Postal Service postmark, the date of filing will be
the date of a postage meter mark on the envelope containing the appeal. If the appeal contains neither a
postmark nor a postage meter mark, the date of filing will be the date recorded by the Department when
the appeal is received. Your appeal should be mailed to the following address:

Department of Labor & Industry
UC Board of Review

651 Boas St., Rm 1119
Harrisburg, PA 17121

You may file your appeal by common carrier. If you file your appeal by common carrier, the appeal is
filed on the date it is delivered to the common carrier as established by the records of the common
carrier. You should use the above address to send your appeal by common carrier.

You may file your appeal by fax. If you file your appeal by fax, it must be received by the Department
by 11:59 p.m. on the last day to appeal. The filing date will be determined by the date of receipt
imprinted by the receiving fax machine. If there is no receipt date imprinted by the receiving fax
machine, the sender’s fax banner will control the date of filing. If neither date appears on the fax, the
date of receipt recorded by the Department will serve as the date of filing. Your appeal should be faxed
to the following number:

717-346-4484

You may file your appeal via electronic mail (email). If you file your appeal by email, the appeal is
filed on the date of receipt recorded by the Board’s electronic transmission system. If you wish to file
your appeal by email, forward your appeal information to the Board at:

UCBoardAppeals@pa.gov

UC-59 REV 10-20 5 of 7 0AB76FD6-E094-4059-81C2-64D032E7035B 38938267




WARNING: Information submitted by email is not secure.

NOTE: A party filing an appeal via fax or email is responsible for using the proper format and
for delay, disruption or interruption of electronic signals and readability of the document and
accepts the risk that the appeal may not be properly or timely filed.

You may file your appeal in person. If you file your appeal in person, you may do so at any PA
CareerLink® office during normal business hours on or before the last day to appeal shown above. The PA
CareerLink® office will forward your appeal to the Board for processing.

ENCLOSURE: A translation document UC-1627 is enclosed with this notice.
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INTERESTED PARTIES:

Susan Quatresols
150 N 6th Street
Philadelphia, PA 19106

Thomas Servodidio

30 South 17th Street
Duane Morris
Philadelphia, PA 19103
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English

Spanish

Vietnamese

Arabic

Russian

Cantonese
(Traditional
Chinese)

Hindi

Haitian Creole

Albanian

Nepali

Chinese/Mandarin

(Simplified
Chinese)
Gujarati

Bengali

IMPORTANT! THIS NOTICE MAY AFFECT YOUR UNEMPLOYMENT COMPENSATION
RIGHTS OR BENEFITS AND SHOULD BE TRANSLATED IMMEDIATELY! If you need
assistance, the UC Service Center will interpret this document free of charge.

iIMPORTANTE! iESTE AVISO PUEDE AFECTAR SUS DERECHOS O BENEFICIOS DE
COMPENSACION POR DESEMPLEO Y DEBE TRADUCIRSE INMEDIATAMENTE! Si necesita
ayuda, el Centro de Servicio de Compensacién por Desempleo (UC) le brindara
servicios de interpretacién de este documento de forma gratuita.

LUU Y QUAN TRONG! THONG BAO NAY CO THE ANH HUONG DEN QUYEN LOT HAY
PHUC LOT THAT NGHIEP CUA QUY VI VA NEN BUQC THONG DICH NGAY! Néu quy vi
can ho trg, Trung tam Dich vu Phuc Igi That nghiép sé dich tai liéu nay mién phi.

198)l wle diazyi wzg b doldl Aoyl Sllel Slowaxe o Gei> wle lell i s 16 ayl
Glao cll sitwall 138 dozyi Aol Slle] doss )0 poimw bacluall (I dolzy s 13]

BHUMAHUE! COOEPXALLAACA B AAHHOM YBEAOMJTEHUUN MHOOPMALNA MOXET
NOBJZIMATb HA BALLUE MPABO HA MOJIYYEHWE KOMMNMEHCALMOHHbIX BbINAAT U
NOCOBUX NO BE3PABOTULIEE N AOJIKHA BblTb HEMEAJIEHHO NEPEBEAEHA! Ecnu
Bam Heobxogmnma nomoulb, CepBucHbIM LeHTp UC okaXeT ycnyru no nepesogy 3Toro
AOKyMeHTa 6ecnnaTtHo.

BREZER | NEMUEEFEMERAEFESAENVEN - RItEUAERRE | ORE
FEHDY  AEBESRBP OB REBIZFLX

gaIde! Ug Ay MU SRISRY gaas & SHIGR R TH I GHIfad HR JhdT § 3R qed DI
3FATG T ST AU SR SHTUH! TN Hi ATIRAHAT § al UC TfdT Ter 3 ST &1 30
fore qua & 3rdTe HR Tl g

ENPOTAN! AVI SA A KA AFEKTE DWA W A KONPANSASYON POU CHOMAJ OUBYEN
BENEFIS OU YO EPI OU DWE TRADWI LI IMEDYATMAN! Si w bezwen asistans, Sant
Sévis UC a pral entéprete dokiman sa a gratis.

E RENDESISHME! KY NJOFTIM MUND TE NDIKOJE NE TE DREJTATE KOMPESIMIT DHE
PERFITIMEVE TE PAPUNESISE DHE DUHET PERKTHYER MENJEHERE! Nese keni nevoje
per asistim, Qendra e Sherbimit UC mund te perktheje kete document falas.

SR | T I qUTR D! SRISHIRT &ifagfden] SfieR a1 amvars guifad T s I 3gare
To3 | afe quiEers TeaT A1feudT, UC JaT Fad 1 HRSTAH! H:Yed SalG |

HAEEER! NENARESRMERERIAMESTHEFAINA, EINSZEMGEEE! RS
FESY, RIMEERSHOBRFRFA .

MUl L Yol dHRL AEUM d0dRe{l €8] w1l dleisl WHR 5 el dRd % AN ad]
AU %] dHol US™]l BeR €1, dl YAl Adl 3ot [o1: Yes w1 el ld%e] 1eltiee 529,

SFGIA 2 [T, WANNF ([FFRCTI IO WEFE M FREEF A0S FACS I
G3E OIS THTPOIT WM FAT Bfow! WHNNEK M TRITOE AIIGH =Y, ROHI(UC) ARTIAT
(T I YT 92 TSI I FAW|

Auxiliary aids and services are available upon request to individuals with disabilities.
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French

Somali

Korean

Cambodian/Khmer

Polish

Portuguese

Malayalam

Bosnian

Amharic

IMPORTANT! CET AVIS PEUT AFFECTER VOS DROITS OU PRESTATIONS D'ASSURANCE
DE CHOMAGE ET DEVRAIT ETRE TRADUIT IMMEDIATEMENT! Si vous avez besoin
d'aide, le centre de service UC interprétera ce document gratuitement.

MUHIIM AH! OGEYSIISKAN WUXUU SAAMEYN KU YEELAN KARAA XUQUUQDAADA
MAGDHAWGA SHAQO LA'AANTA AMA FAA'IDOOYINKA WAANA IN SI DEG-DEG AH LOO
FASIRAAA! Hadaad ubaahantahay kaalmo, Xarunta Adeegga UC ayaa turjumi doonta
dukumintigan si bilaash ah.

! 2 SAME Hotel A 240 st Ha| E= e s & 5 Y2 ZA| HAL|0f
Of &L|CH =20| Q3 AL, UC Service CenterOf|A| 2 EX|MO| CHi3H HAS 222 H3E

L|Ct.

wans! isAgsSSMmsSMoSHINRSNUSUASSSUTIAIMNT UHSUINNSIUIHN
SuanaEicsusijumudl uadsiSygaEimitsw ugguuinsgwa (UC Service
Center) SHUMTURARMNSHIENWNSA SN

WAZNE! TO POWIADOMIENIE MOZE WPLYNAC NA TWOJE PRAWA DO ZASItKU DLA
BEZROBOTNYCH! Jezeli bedziesz potrzebowaé pomocy, Centrum Ustug UC wyjasni ten
dokument za darmo.

IMPORTANTE! ESTE AVISO PODE CONTER INFORMAGCOES SOBRE DIREITOS OU
BENEFICIOS DE COMPENSACAO POR DESEMPREGO AFETADOS E DEVE SER
TRADUZIDO IMEDIATAMENTE! Se precisar de assisténcia, o UC Service Center (Centro
de Servigos da UC) traduzira este documento gratuitamente.

MV (alWOMo! M BMISIM M1BRAS HMIY1I210Q0 MaYal@1n0I®
@0UHIUD6BRAS BI0EIRIH: 10 @DMYEIRILEERAS NI 1GENINMM)0 HSMS
al@1B2aUASICGODEMBOEAEN. M16BRU3HE MaNIWo @RYNUUDIDIEMNEH: @3,
@).0V1. @IS ©VB@ D (AlMIeMo TVDVRMIDIW] BIAHINMOEMo
6)21Q)MMoaN).

VAZNO! OVA OBAVIJEST MOZE UTICAJATI NA PRAVA NADLEZNOG RADA ILI
PREDNOSTI I TREBA SE ODMAH PREVESTI! Ako vam je potrebna pomo¢, UC Service
Center ¢e ovaj dokument besplatno interpretirati.

ANEAL! 2U TNFD$P PACH PN AMTE TNNA MLID MPaMmPIeT AL +65 A PALC LFAA ATIP
N&EMYF do+CI90 AANT! ACSF NEATF Puc A1A9IAT TBANA 2UTT A1L N9 &+CHARPA:
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