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Dear Interim President Gogue:

The Foundation for Individual Rights and Expression (FIRE), a nonpartisan nonprofit
dedicated to defending freedom of speech,' is reaching out regarding a letter the university
reportedly received from several state legislators last month inaccurately suggesting the
university has “a responsibility to shield” students from certain views by preventing speakers
from appearing on campus.? The legislators specifically suggest NMSU erred, and perhaps even
violated New Mexico’s Human Rights Act, by allowing conservative commentator Matt Walsh
to speak on campus in April.? They further argue the mere expression of views by someone like
Walsh could cause NMSU’s transgender and queer students “emotional and psychological
damage.”*

! For more than 20 years, FIRE has defended freedom of expression, conscience, and religion, and other
individual rights on America’s university campuses. You can learn more about our recently expanded mission
and activities at thefire.org.
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But were the university to censor speakers as the legislators suggest, it would violate the First
Amendment,” which bars government actors like NMSU from interfering with students’ right
to discuss, listen to, or invite to campus speakers with a wide range of viewpoints—even when
those views offend some, many, or even most members of the university community. The
Supreme Court has repeatedly, consistently, and clearly held that the First Amendment
protects expression others find offensive, or even hateful, precisely because, “[a]s a Nation we
have chosen . .. to protect even hurtful speech on public issues to ensure that we do not stifle
public debate.”® While the First Amendment, of course, does not protect all speech, carveouts
for unprotected speech are strictly limited. The legislators here are mistaken to suggest that an
invited speaker like Walsh who expresses broadly anti-queer or anti-trans views—even while
those views may be deeply offensive to many on campus—would, without more, meet the legal
bar for unprotected harassment.

In the higher-education context, speech will not constitute harassment unless it is unwelcome,
sufficiently targeted, and so severe, pervasive, and objectively offensive that it effectively
deprives the victim-students of their ability to receive an education.” The U.S. Department of
Education has likewise made clear that harassment “must include something beyond the mere
expression of views, symbols, or thoughts that some person finds offensive.® These speech-
protective principles apply with particular force at public institutions of higher education like
NMSU, where censorship “risks the suppression of free speech and creative inquiry in one of
the vital centers for the Nation’s intellectual life, its college and university campuses.”

Importantly, the legislators here should know the very same expressive rights they seek to limit
have been employed time and again to protect pro-LGBTQIA+ speech, which at one time was
considered fringe expression, viewed as “shocking and offensive”® to some, and routinely
faced censorship attempts.’* Even today, regulations that would limit a variety of rights for
queer and transgender citizens have been challenged on First Amendment grounds. For
example, a group of transgender military members successfully challenged former President
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Donald Trump’s ban on trans military members on a variety of grounds, including that it
prohibited them from exercising their core rights to free expression and association.*?

Finally, given the supremacy of the federal Constitution, New Mexico’s Human Rights Act
cannot take precedence, especially not if its effect would be to authorize NMSU to violate the
First Amendment. Because, as the Supreme Court recently reaffirmed, “[s]peech that demeans
on the basis of race, ethnicity, gender, religion, age, disability, or any other similar ground is
hateful; but the proudest boast of our free speech jurisprudence is that we protect the freedom
to express the thought that we hate.”*?

We urge NMSU to stand firmly by these important principles and by its constitutional
obligations, even in the face of legislative pressure. We respectfully request confirmation by
Tuesday, September 13, 2023, that NMSU remains committed to honoring its students’
expressive rights and will not bar speakers from campus based on their views.

Sincerely,

Alex M;}B/

Director, Campus Rights Advocacy
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