
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

HARRISBURG DIVISION 
 

KEVIN GAUGHEN and DAVID 
KOCUR, 
 

Plaintiffs, 
v. 
 
DAUPHIN COUNTY, a political 
subdivision of the Commonwealth 
of Pennsylvania and 
ANTHEA STEBBINS, in her 
individual capacity, 
 

Defendants. 

 
 

Civil Action No.: 1:23-cv-00077 
 

Hon. ______ 
 

Mag. Judge Susan E. Schwab 
 

 
PLAINTIFFS’ MOTION FOR 

PRELIMINARY INJUNCTION 
 
 

ORAL ARGUMENT REQUESTED 
  

 
Under Federal Rule of Civil Procedure 65(a), Plaintiffs Kevin 

Gaughen and David Kocur move for a preliminary injunction enjoining 

Defendants Dauphin County and Anthea Stebbins from enforcing a 

policy prohibiting members of the public from engaging in political 

activity in Fort Hunter Park. In support of this motion, Plaintiffs state 

as follows: 

1. Plaintiffs are likely to succeed on the merits of their claims 

because Defendants’ policy prohibiting political activity in Fort Hunter 
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Park constitutes an ongoing abridgement of Plaintiffs’ free speech rights 

and unlawful content discrimination under the First Amendment. 

2. The ongoing deprivation of Plaintiffs’ First Amendment rights 

constitutes per se irreparable harm. See Amalgamated Transit Union 

Local 85 v. Port Auth. of Allegheny Cnty., 39 F.4th 95, 108–09 (3d Cir. 

2022). 

3. Additionally, the balance of equities favors Plaintiffs, as 

Defendants cannot present any interest that outweighs Plaintiffs’ 

interest in exercising their First Amendment rights. 

4. Granting a preliminary injunction furthers the public interest 

because it protects the public’s ability to engage in First Amendment 

activity in a traditional public forum. 

5. In further support of their motion, Plaintiffs rely on the 

accompanying Brief in Support of Plaintiffs’ Motion for Preliminary 

Injunction, and Exhibits A through J. 

6. Plaintiffs respectfully request the Court grant their Motion 

and enter the attached order. 

7. Pursuant to Middle District of Pennsylvania Local Rule 7.9, 

Plaintiffs request oral argument on this motion. 
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8. Pursuant to Middle District of Pennsylvania Local Rule 7.1, 

Plaintiffs’ counsel Conor Fitzpatrick communicated via email with 

Dauphin County Assistant Solicitor Guy Beneventano on January 16, 

2023. Mr. Fitzpatrick explained the nature of the motion, the specific 

relief requested, and requested concurrence. Mr. Beneventano did not 

respond. 

Dated: January 17, 2023 Respectfully submitted, 
 
By: /s/ Jeffrey D. Zeman 

JEFFREY D. ZEMAN  
PA Bar No. 328570 
CONOR T. FITZPATRICK* 
MI Bar No. P78981 
FOUNDATION FOR INDIVIDUAL RIGHTS  

AND EXPRESSION 
510 Walnut Street; Suite 1250 
Philadelphia, PA 19106 
Tel: (215) 717-3473 
jeff.zeman@thefire.org 
conor.fitzpatrick@thefire.org 
 
 
Attorneys for Plaintiff 
*Pro Hac Vice Motion pending 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 17, 2022, I electronically filed the 

foregoing document with the Clerk of the Court using the ECF system 

which will send notification of such filing upon all ECF filing 

Participants. I further certify that on the same day, I emailed a copy of 

the foregoing to Guy P. Beneventano, Esq., Assistant Solicitor for 

Dauphin County, at Guy@guyblaw.com, and that I dispatched a process 

server to personally serve the same on each Defendant: 

Dauphin County 
ADMINISTRATION BUILDING 
2 South 2nd Street 
Harrisburg, PA 17101 
 

Anthea Stebbins 
DAUPHIN COUNTY PARKS & 

RECREATION DEPARTMENT 
Tavern House in Fort  

Hunter Park 
100 Fort Hunter Road 
Harrisburg, PA  17110 

 
 

 
 By: /s/ Jeffrey D. Zeman   
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KEVIN GAUGHEN and DAVID 
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v. 
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of Pennsylvania and 
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Hon. ______ 
 

Mag. Judge Susan E. Schwab 
 

 
 
 

  
 

ORDER GRANTING INJUNCTIVE RELIEF 

This matter comes to the Court upon Plaintiffs’ Motion for 
Preliminary Injunction. Based on the submissions of the parties and the 
Court being fully advised, the motion is GRANTED. 

 
It is hereby ORDERED that: 

1. Defendants are preliminarily enjoined from enforcing any policy 
or practice prohibiting political activity in Fort Hunter Park.  

2. Plaintiffs are not required to provide a security bond under Fed. 
R. Civ. P. 65(c). 
 

 IT IS SO ORDERED. 

Date:              
       Hon.  
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ISSUES PRESENTED 

1. Should Defendants be preliminarily enjoined from prohibiting 

peaceful political petitioning in Fort Hunter Park since the Park is 

a traditional public forum and petitioning is core political speech 

protected by the First Amendment?  

Plaintiffs’ Answer: Yes. 

Defendants’ Answer:  No.  

 

2. Should Defendants be preliminarily enjoined from banning 

political activity in Fort Hunter Park on the basis that singling out 

political expression for unfavorable treatment constitutes unlawful 

content discrimination under the First Amendment? 

Plaintiffs’ Answer:   Yes. 

Defendants’ Answer:  No.  
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INTRODUCTION 

Dauphin County is defying 80 years of settled Supreme Court 

precedent by banning political speech in a public park. The First 

Amendment prohibits this brazen act of censorship. Our public parks are 

“for the use of the public, and, time out of mind, have been used for 

purposes of assembly, communicating thoughts between citizens, and 

discussing public questions.” Perry Educ. Ass’n v. Perry Loc. Educators’ 

Ass’n, 460 U.S. 37, 45 (1983) (quoting Hague v. CIO, 307 U.S. 496, 515 

(1939)). In short, public parks are for the people. 

Plaintiffs Kevin Gaughen and David Kocur visited Dauphin 

County’s Fort Hunter Park in the summer of 2022, intending to speak 

with neighbors and gather signatures to place Kocur on the general 

election ballot for state representative. But the County’s Parks and 

Recreation Director, Defendant Anthea Stebbins, arrived with two 

guards and shut them down, telling them political activity is banned in 

the Park. 

This was wrong. Circulating petitions is “core political speech.” 

Meyer v. Grant, 486 U.S. 414, 421–22 (1988). And it is a “long-established 

constitutional rule that there cannot be a blanket exclusion of First 
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Amendment activity from a municipality’s open streets, sidewalks, and 

parks.” Greer v. Spock, 424 U.S. 828, 835 (1976). Defendants say the 

owner who conveyed the Park to the County insisted on banning politics, 

and therefore the County must enforce the former owner’s wishes. Wrong 

again. The Supreme Court rejected such an argument more than a half-

century ago, holding that when the government operates a park, the 

Constitution follows. See Evans v. Newton, 382 U.S. 296, 302 (1966). 

FACTUAL BACKGROUND 

I. Plaintiffs Form a New Political Party and Run for Office. 

Plaintiff Kevin Gaughen is a resident of Mechanicsburg, 

Pennsylvania, and former Executive Director of the Pennsylvania 

Libertarian Party. (Verified Compl. ¶ 11.) Gaughen left the party after 

the national Libertarian Party changed its platform in a way that no 

longer aligned with his political values. (Id.) So Gaughen, along with like-

minded former Libertarians, formed the Keystone Party. (Id.) 

Plaintiff David Kocur is a resident of Harrisburg, Pennsylvania, 

and was the Keystone Party’s 2022 candidate for Pennsylvania House 

District 104, which includes parts of Dauphin and Lebanon counties. (Id. 

¶ 12.) This was Kocur’s first time running for public office. (Id.) Due to 
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the Keystone Party’s status as a “minor” political party, Kocur needed to 

collect 300 signatures to appear on the general election ballot. 25 Pa. 

Stat. § 2872.1(14); (Ex. D, 2022 Signature Requirements; Ex. E, 2022 

Nomination Paper.) On June 11, 2022, Gaughen and Kocur decided to try 

and collect signatures for Kocur and other Keystone Party candidates at 

Fort Hunter Park (“the Park”). (Verified Compl. ¶¶ 3, 21.) 

II. Fort Hunter Park Is a Public Park in Dauphin County. 

Fort Hunter Park is a 40-acre public park along the Susquehanna 

River in Harrisburg, Pennsylvania. (Id. ¶ 23.) The Dauphin County Parks 

and Recreation Department (the “Department”) is headquartered at Fort 

Hunter Park. (Ex. F, Parks & Recreation, Dauphin County, 

https://www.dauphincounty.gov/government/support-services/parks-

recreation [https://perma.cc/X64M-SJHF] (last visited Jan. 16, 2022).) 

The Park website informs potential visitors that:  
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(Ex. G, Park Rules, Fort Hunter Mansion and Park, 

https://forthunter.org/visit/park-rules [https://perma.cc/HYT5-BYY7] 

(last visited Jan. 16, 2022).)  

Additionally, the Dauphin County Board of Commissioners 

approves the allocation of County funds to assist the operation and 

maintenance of Fort Hunter Park. For example, on February 23, 2022, 

the Board approved $150,000 toward the construction of a new 

playground in the Park. (Ex. H, 2022 Gaming Grant Awards at 2.) 

Under Dauphin County Ordinance #2-95, which is displayed on the 

Fort Hunter Park website, “All County parks shall be open for public use 

on a year-round basis, unless otherwise designated.” (Ex. G.) Fort Hunter 

Park is open to the public daily from 8 a.m. until dusk. (Ex. I, Fort Hunter 

Mansion and Park, https://forthunter.org [https://perma.cc/QR7Q-B6EF] 

(last visited Jan. 13, 2022).) Occasionally, areas of the Park are reserved 

for private or ticketed events. On Saturday, June 11, 2022, the 

Department held its annual “Proudly PA!” event in Fort Hunter Park. 

(Verified Compl. ¶ 30.) The ticketed event occupied only a small part of 

the Park, with the rest remaining open to the public. (Id. ¶ 31.) 
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III. Defendants Prohibited Plaintiffs From Petitioning in Fort 
Hunter Park, Claiming Park Policy Bans All Political 
Activity. 

Gaughen and Kocur arrived at Fort Hunter Park on June 11 while 

the “Proudly PA!” event was underway. (Id. ¶ 32.) They stood in an open 

area of the Park near the event holding their ballot petitions. (Id. ¶ 33.) 

They canvassed for about an hour, speaking amicably with passers-by 

about the Keystone Party and the petitions to put Keystone Party 

candidates on the general election ballot. (Id. ¶¶ 34–35.) 

Then, park security intervened. A guard instructed Gaughen and 

Kocur that they were not permitted to petition for ballot signatures in 

Fort Hunter Park. (Id. ¶¶ 35–36.) Gaughen politely informed the guard 

that the First Amendment guaranteed their right to do so. (Id. ¶ 37.)  The 

guard replied that he would have to “verify” Gaughen’s statement and 

departed. (Id. ¶ 38.) 

A few minutes later, a second guard approached Gaughen and 

Kocur and instructed them to leave the Park. (Id. ¶¶ 39–40.) As with the 

first guard, Gaughen politely informed him that the First Amendment 

protected their right to peacefully petition in a public park. (Id. ¶ 41.)  

The second guard departed, telling Gaughen and Kocur that he would 
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discuss the matter with Department Director Anthea Stebbins. (Id. 

¶¶ 15, 42.) 

Gaughen and Kocur resumed talking to passersby and collecting 

signatures for another half hour. (Id. ¶¶ 42–43.) Then, Director Stebbins 

arrived, flanked by both guards. (Id. ¶ 43.) Stebbins instructed Gaughen 

and Kocur their petitioning must cease because political activity is 

banned in Fort Hunter Park. (Id. ¶¶ 4, 44.) 

Director Stebbins handed Gaughen and Kocur a copy of the 1980 

Indenture conveying the land from the Fort Hunter Foundation to 

Dauphin County. (Id. ¶ 45.) The Indenture conveys Fort Hunter Park to 

the County “in trust, for use for historical, park and recreational purposes 

in accordance with the terms and conditions” set forth therein. (Id. ¶ 46; 

Ex. A, Indenture at 1.)  

The Indenture directs the Trustees to operate the facility in 

“conformity” with “rules or regulations as to conduct of the public which 

may be promulgated by the Parks and Recreation Department of the 

County of Dauphin.” (Ex. A at 6.) Page 12 of the Indenture provides: 

No part of the activities of this Trust shall be the 
participation in, or intervention in (including the 
publishing or distributing of statements), any 
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political campaign of any candidate for public 
office.1 

 
(Verified Compl. ¶¶ 47–48; Ex. A at 11–12.)  

Director Stebbins told Gaughen and Kocur this provision means the 

Department can ban political activity in Fort Hunter Park, even though 

it is otherwise a typical public park operated by the Department. (See 

Verified Compl. ¶ 47.) Heeding Stebbins’s directive, Gaughen and Kocur 

ceased petitioning and departed the Park. (Id. ¶ 49.) Had Stebbins not 

intervened and enforced Dauphin County’s ban, Gaughen and Kocur 

would have continued collecting signatures from and speaking with Park 

visitors on June 11, would have returned to the Park before Election Day 

to do the same, and would have returned to the Park after Election Day 

to continue canvassing support for the Keystone Party. (Id. ¶ 50.)  

Seeking to avoid litigation, Gaughen and Kocur sent a letter to 

Dauphin County (through the undersigned counsel) outlining the 

pertinent law and demanding that Dauphin County lift the ban. (Id. ¶ 56; 

 
1 The language contained on pages 11–12 of the Indenture mirrors, 

almost verbatim, the limitations 26 U.S.C. § 501(c)(3) places on non-
profit organizations to remain exempt from federal taxation. The Friends 
of Fort Hunter, Inc., which solicits donations to support the operation and 
preservation of Fort Hunter Park, is a § 501(c)(3) organization. 
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Ex. B, Oct. 13, 2022 Demand Letter.) It refused. The County, responding 

through counsel, wrote, “For the reasons set forth in the Indenture, Fort 

Hunter Park is not open to political activity—by anyone! This has long 

been the policy of the Dauphin County Commissioners and their Parks 

and Recreation Department.” (Verified Compl. ¶¶ 57–58; Ex. C, Oct. 19, 

2022 Response Letter at 3.)  

On December 22, 2022, the Keystone Party nominated a candidate 

for Justice of the Pennsylvania Supreme Court in anticipation of the 

November 2023 election. (Verified Compl. ¶ 51.) In order for its candidate 

to appear on the general election ballot, the Keystone Party will have to 

collect and submit 1,000 ballot petition signatures. (25 Pa. Stat. 

§ 2872.1(9); 25 Pa. Stat. § 2872.2.) Gaughen and Kocur wish to return to 

the Park to speak to fellow Pennsylvanians about the Keystone Party, 

solicit support for the Keystone Party, and gather signatures for 

Keystone Party candidates for the November 2023 and future elections. 

(Verified Compl. ¶ 53.) 

PROCEDURAL HISTORY 

 Plaintiffs filed a Verified Complaint on January 16, 2023. (ECF No. 

1.) The Verified Complaint’s three claims seek monetary damages 
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against Director Stebbins in her individual capacity (claim I), monetary 

damages against Dauphin County under Monell v. Department of Social 

Services, 436 U.S. 658 (1978) (claim II), and declaratory and injunctive 

relief against Dauphin County regarding the ban on political activity in 

Fort Hunter Park (claim III). This Motion seeks preliminary relief solely 

as to claim III. 

ARGUMENT 

Gaughen and Kocur are entitled to a preliminary injunction 

because they can demonstrate “(1) a likelihood of success on the merits; 

(2) [they] will suffer irreparable harm if the injunction is denied; 

(3) granting relief will not result in even greater harm to the nonmoving 

party; and (4) the public interest favors such relief.” Miller v. Mitchell, 

598 F.3d 139, 147 (3d Cir. 2010) (granting preliminary injunction on First 

Amendment claim). Though the movant usually faces the burden to 

establish the likelihood of success on the merits, “[i]n First Amendment 

cases, the initial burden is flipped.” Greater Phila. Chamber of Com. v. 

City of Phila., 949 F.3d 116, 133 (3d Cir. 2020). “The government bears 

the burden of proving that the law is constitutional,” and “plaintiff must 
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be deemed likely to prevail if the government fails to show the 

constitutionality of the law.” Id. (cleaned up). 

I. Plaintiffs Are Likely to Succeed on the Merits of Claim III 
Because Prohibiting Peaceful Political Activity in a Public 
Park Violates a Century of Settled Supreme Court Law. 

A preliminary injunction to prevent Defendants’ censorship of 

political activity in Fort Hunter Park is warranted because of the “long-

established constitutional rule that there cannot be a blanket exclusion 

of First Amendment activity from a municipality’s open streets, 

sidewalks, and parks.” Greer, 424 U.S. at 835. 

A. Collecting petition signatures is “core political 
speech.” 

Circulating a petition “involves the type of interactive 

communication concerning political change that is appropriately 

described as ‘core political speech.’” Meyer, 486 U.S. at 421-22. See also 

Buckley v. American Const. Law Found., Inc., 525 U.S. 182, 186 (1999) 

(citing Meyer and holding same).  

In Meyer, which controls here, the Court explained that the First 

Amendment protects petitioning because it “involves both the expression 

of a desire for political change and a discussion of the merits of the 

proposed change.” 486 U.S. at 421. Petition circulators must “persuade 
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[the public] that the matter is one deserving of the public scrutiny and 

debate that would attend its consideration by the whole electorate.” Id. 

And “[t]his will in almost every case involve an explanation of the nature 

of the proposal and why its advocates support it.” Id.  

Likewise, here, when Gaughen and Kocur asked neighbors to sign 

a petition to place Kocur and other Keystone Party candidates on the 

ballot, they (1) explained who Kocur is and what he stands for, 

(2) explained what the Keystone Party is and what it stands for, and 

(3) tried to convince the neighbors that Kocur and the Keystone Party are 

worthy of support and inclusion on the ballot. (Verified Compl. ¶ 34.) 

That is “core political speech” protected by the First Amendment. Meyer, 

486 U.S. at 422.   

True, Meyer addressed ballot initiative petitions, but candidates, 

“no less than any other person, ha[ve] a First Amendment right to engage 

in the discussion of public issues and vigorously and tirelessly to advocate 

his own election and the election of other candidates.” Brown v. Hartlage, 

456 U.S. 45, 53 (1982) (citation omitted). Petitions to place a candidate 

on the ballot enjoy the same protections under Meyer as petitions for 

ballot initiatives. See, e.g., Wilmoth v. Sec’y of N.J., 731 F. App’x 97, 102–
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03 (3d Cir. 2018) (applying Meyer and explaining that circulating 

petitions on behalf of candidates is protected by the First Amendment); 

Libertarian Party of Va. v. Judd, 718 F.3d 308, 314 (4th Cir. 2013) (same); 

Krislov v. Rednour, 226 F.3d 851, 858 (7th Cir. 2000) (same). 

Gaughen and Kocur’s petitioning “involve[d] both the expression of 

a desire for political change” and discussing the “merits” of proposed 

candidates to bring about that change. Meyer, 486 U.S. at 421. This sort 

of communication between citizens is the “lodestar for core political 

speech” and fully protected by the First Amendment. Mazo v. N.J. Sec’y 

of State, 52 F.4th 124, 142 at 9 (3d Cir. 2022) (quoting Meyer, 486 U.S. at 

422).  

B. Fort Hunter Park is a traditional public forum. 

Using parks for political expression “has, from ancient times, been 

a part of the privileges, immunities, rights, and liberties of citizens.” 

Hague, 307 U.S. at 515. Accordingly, public parks are the quintessential 

“traditional public forum.” Perry Educ. Ass’n, 460 U.S. at 45. See also 

Cornelius v. NAACP Legal Def. and Educ. Fund, Inc., 473 U.S. 788, 802 

(1985) (“Public streets and parks fall into th[e] category” of “traditional 
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public fora”); McTernan v. City of York, PA, 564 F.3d 636, 645 (3d Cir. 

2009) (same). 

“Speech in a traditional public forum is afforded maximum 

constitutional protection.” McTernan, 564 F.3d at 645. And “the rights of 

the state to limit expressive activity” in a traditional public forum “are 

sharply circumscribed.” Perry Educ. Ass’n, 460 U.S. at 45.  

To that end, the Supreme Court has repeatedly held the 

government cannot ban political expression from a traditional public 

forum. “The privilege of a citizen of the United States to use the streets 

and parks for communication of views on national questions may be 

regulated in the interest of all . . . but it must not, in the guise of 

regulation, be abridged or denied.” Hague, 307 U.S. at 515–16. Indeed, 

“streets, sidewalks, parks, and other similar public places are so 

historically associated with the exercise of First Amendment rights that 

access to them for the purpose of exercising such rights cannot 

constitutionally be denied broadly and absolutely.” Carey v. Brown, 447 

U.S. 455, 460 (1980) (citation omitted). See also Greer, 424 U.S. at 835 

(noting the “long-established constitutional rule that there cannot be a 

blanket exclusion of First Amendment activity from a municipality’s open 
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streets, sidewalks, and parks”); Perry Educ. Ass’n, 460 U.S. at 45 (“In 

these quintessential public forums, the government may not prohibit all 

communicative activity”).2   

But Dauphin County “broadly and absolutely” bars all political 

activity at Fort Hunter Park. Carey, 447 U.S. at 460. Dauphin County 

proclaims, “Fort Hunter Park is not open to political activity – by 

anyone!” (Verified Compl. ¶ 58; Ex. C at 3.) The First Amendment 

prohibits this categorical ban on political speech in a traditional public 

forum. 

In their response letter, Defendants mistakenly rely on Perry’s 

statement that “the State, no less than a private owner of property, has 

power to preserve the property under its control for the use to which it is 

lawfully dedicated.” (Ex. C at 3) (quoting Perry Educ. Ass’n, 460 U.S. at 

 
2 In a traditional public forum like Fort Hunter Park, the government 

may enforce only “reasonable restrictions on the time, place, or manner 
of protected speech, provided the restrictions are justified without 
reference to the content of the regulated speech, that they are narrowly 
tailored to serve a significant governmental interest, and that they leave 
open ample alternative channels for communication of the information.” 
Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (cleaned up). As 
explained below in Sections D and E, Defendants’ ban on political activity 
in Fort Hunter Park is neither content-neutral nor a reasonable time, 
place, or manner restriction. 
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46). But that language addressed “public property which is not by 

tradition or designation a forum for public communication.” Perry Educ. 

Ass’n, 460 U.S. at 46 (emphasis added). Parks, Perry made clear, are 

exactly the type of public property “which by long tradition . . . have been 

devoted to assembly and debate.” Id. at 45. 

Defendants’ response letter  also relies on Perry to argue that “‘the 

existence of a right of access to public property and on the standard by 

which limitations upon such a right must be evaluated differ depending 

on the character of the property at issue.’” (Ex. C at 2) (quoting Perry 

Educ. Ass’n, 460 U.S. at 46). From this, Defendants conclude that the 

“character” of a property can be defined by “local circumstances” and 

“deed restriction[s].” Id. Not so. Perry’s reference to the “character” of a 

property simply means the type of forum. Indeed, the sentence upon 

which Defendants rely immediately precedes the Court’s explanation of 

the different types of forums and its explanation that public parks are 

traditional public forums, where the government’s power to regulate 

speech is at its most limited. Perry Educ. Ass’n, 460 U.S. at 45–46. 

First Amendment rights on government property are determined 

by the nature of the property, not the government’s or prior property 
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owner’s wishes. “Traditional public fora are defined by the objective 

characteristics of the property, such as whether, by long tradition or by 

government fiat, the property has been devoted to assembly and debate.” 

Ark. Educ. Television Comm’n v. Forbes, 523 U.S. 666, 667 (1998) 

(cleaned up). As the Supreme Court explained, for the purpose of forum 

analysis, courts need not even make a “particularized inquiry” into the 

precise nature of a public street or park, given that “all” public streets 

and parks constitute traditional public forums. Frisby v. Schultz, 487 

U.S. 474, 481 (1988).  

The Supreme Court rejected in United States v. Grace, 461 U.S. 171 

(1983), a position similar to that advanced by Defendants. Grace 

addressed the constitutionality of a federal statutory ban on 

demonstrations on sidewalks abutting the Supreme Court. The Court 

acknowledged that, owing to the statute, the sidewalks had “not been 

traditionally held open for the use of the public for expressive activities.” 

Id. at 178–179. But the Court applied the same analysis applicable to any 

other sidewalk—that an “absolute prohibition on a particular type of 

expression will be upheld only if narrowly drawn to accomplish a 
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compelling governmental interest”—and struck down the ban. Id. at 177, 

183.  

Neither the federal government nor Dauphin County may declare 

that the “character” of a public street, sidewalk, or park is to be free from 

First Amendment expression. In fact, the Supreme Court held that even 

nonpublic forums may not impose total bans on First Amendment 

expression like the one Dauphin County enforces here. Bd. of Airport 

Comm’rs of City of L.A. v. Jews for Jesus, Inc., 482 U.S. 569, 576 (1987). 

The First Amendment squarely protects Gaughen’s and Kocur’s core 

political speech in the traditional public forum of Fort Hunter Park. 

C. The Fort Hunter Park Indenture does not trump the 
United States Constitution. 

The Fort Hunter Park Indenture is irrelevant. Public parks “are 

stamped with a kind of First Amendment easement” allowing the public 

to use the land for expressive purposes. Int’l Soc’y For Krishna Conscious-

ness, Inc. v. N.J. Sports and Exposition Auth., 691 F.2d 155, 161 (3d Cir. 

1982) (cleaned up). Governmental power to control speech in a traditional 

public forum “is circumscribed precisely because the public has . . . 

acquired, in effect, a ‘speech easement’ that the government property 
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owner must now honor.” Verlo v. Martinez, 820 F.3d 1113, 1146 (10th Cir. 

2016).  

The Supreme Court squarely held that the government may not 

rely on property conveyance restrictions to evade the commands of the 

Constitution. Evans, 382 U.S. at 302. Evans involved a will devising 

property to a city government to be “used as a park . . . for white people 

only.” Id. at 297. The Court barred enforcement of the property 

restriction, holding the park’s public nature rendered it subject to the 

requirements of the Constitution. The Court explained that even though 

the park remained under the control of private trustees, “a park . . . is 

more like a fire department or police department that traditionally serves 

the community.” Id. at 302.  

Dauphin County operates Fort Hunter Park. The Park’s website 

says so. (Ex. G.) And when a government operates a park, or any other 

facility, the Constitution follows. See, e.g., Evans, 382 U.S. at 297 (park 

held in trust and operated by local government); Burton v. Wilmington 

Parking Authority, 365 U.S. 715 (1961) (restaurant operated in building 

owned by government). Even privately owned company towns must allow 

protected First Amendment speech. Marsh v. Alabama, 326 U.S. 501, 
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505–06 (1946) (“The State urges in effect that the corporation’s right to 

control the inhabitants of Chickasaw is coextensive with the right of a 

homeowner to regulate the conduct of his guests. We cannot accept that 

contention.”). 

This makes good sense. Were Evans’s approach not the law, the 

government could operate a segregated swimming pool, Christian-only 

recreation center, or ban proselytizing in a park, shielded by the excuse 

that some private owner who conveyed the property insisted the 

restriction run with the land. The law does not permit such an end-run 

around the Constitution. 

D. Banning “political” expression is “presumptively 
unconstitutional.” 

Dauphin County’s prohibition on political expression in Fort 

Hunter Park is also unlawful content discrimination. Under the First 

Amendment, “a government, including a municipal government vested 

with state authority, has no power to restrict expression because of its 

message, its ideas, its subject matter, or its content.” Reed v. Town of 

Gilbert, Ariz., 576 U.S. 155, 163 (2015) (cleaned up). The Supreme Court 

squarely held in Reed that an ordinance which distinguished (among 
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other characteristics) between “political signs” and non-political signs 

constituted “paradigmatic” content discrimination. Id. at 164–69.  

So too, here, Defendants’ prohibition on political activity constitutes 

“paradigmatic” content discrimination. Defendants prohibit political 

expression, and only political expression, from Park grounds. Park policy 

places no subject-matter constraints on expression related to the arts, 

sciences, or religion. Defendants unlawfully “single[] out a specific 

subject matter for differential treatment.” Id. at 169. 

The Supreme Court has explained that “content-based restriction[s] 

on political speech in a public forum must be subjected to the most 

exacting scrutiny.” Boos v. Barry, 485 U.S. 312, 321 (1988). Under this 

“exacting scrutiny,” content-based regulations are “presumptively 

unconstitutional” and “justified only if the government proves they are 

narrowly tailored to serve compelling state interests.” Reed, 575 U.S. at 

163. 

Both on its face and as applied against Plaintiffs, Defendants’ 

prohibition on political activity fails strict scrutiny and is 

unconstitutional. First, the County does not have a legitimate (much less 

compelling) interest in suppressing all political speech in a public park. 
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Indeed, the government does not even have a legitimate state interest in 

preventing offensive political messages inside government buildings. See 

Cohen v. California, 403 U.S. 15, 24–25 (1971).  

Second, the restriction is not narrowly tailored. “Broad prophylactic 

rules in the area of free expression are suspect. Precision of regulation 

must be the touchstone.” NAACP v. Button, 371 U.S. 415, 438 (1963) 

(cleaned up). But Defendants’ policy prohibits all political activity in Fort 

Hunter Park, no matter the time, place, or manner of expression.  

Defendants may argue they are merely enforcing a provision in the 

Indenture, rendering the ban “tailored” to meet that “interest.” Putting 

aside that that argument is foreclosed by Evans, see supra Section C, the 

state’s “interest” cannot be an unconstitutional end. See ACLU v. 

Ashcroft, 322 F.3d 240, 251 n.11 (3d Cir. 2003).  

Because Defendants’ ban constitutes unlawful content 

discrimination, Plaintiffs are likely to succeed on the merits and the 

Court should grant Plaintiffs’ requested injunction. 

E. A complete ban on political expression is not a 
reasonable time, place, or manner restriction. 

Defendants’ letter insists their ban on political activity in Fort 

Hunter Park is a permissible time, place, or manner restriction. (Ex. C 
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at 2.) Defendants are wrong. Closing a park at 10 p.m. is a “time, place, 

or manner” restriction. Completely prohibiting political expression is not. 

A time, place, or manner restriction governs how First Amendment 

expression may take place, not whether it may take place. As the Third 

Circuit explained, a time, place, and manner analysis is appropriate only 

if a law “regulates when, where, and how [a citizen] may speak, but not 

what he may say.” Ne. Women’s Ctr., Inc. v. McMonagle, 939 F.2d 57, 63 

(3d Cir. 1991) See also Ward, 491 U.S. at 799 n.7 (explaining the 

difference between a time, place, or manner restriction and a “total ban”).  

Here, Defendants do not permit political activity in Fort Hunter 

Park at any time, in any place, or in any manner. Instead, Defendants 

regulate what Park guests “may say.” Ne. Women’s Ctr., 939 F.2d at 63. 

That is a content-based ban, not a reasonable restriction on when, where, 

and how Plaintiffs and other Pennsylvanians may engage in political 

expression in Fort Hunter Park.  

The Supreme Court has been crystal clear that a regulation “which 

singles out speech of a particular content and seeks to prevent its 

dissemination completely” “plainly exceed[s]” the “proper bounds of time, 

place, and manner restrictions.” Va. State Bd. of Pharmacy v. Va. Citizens 
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Consumer Council, Inc., 425 U.S. 748, 771 (1976). And, as explained 

above, the Supreme Court has repeatedly held that the First Amendment 

prohibits outright bans on expression in traditional public forums. 

Hague, 307 U.S. at 515–16; Carey, 447 U.S. at 460; Greer, 424 U.S. at 

835; Perry Educ. Ass’n, 460 U.S. at 45. 

Plaintiffs are likely to succeed on the merits of Claim III and the 

Court should issue Plaintiffs’ requested injunction. 

II. The Remaining Factors Favor a Preliminary Injunction. 

Plaintiffs have suffered and continue to suffer irreparable harm due 

to loss of their First Amendment right to engage in political activity in a 

public park. “The loss of First Amendment freedoms, for even minimal 

periods of time, unquestionably constitutes irreparable injury.” Elrod v. 

Burns, 427 U.S. 347, 373 (1976). See also Ctr. for Amalgamated Transit 

Union Loc. 85 v. Port Auth. of Allegheny Cnty., 39 F.4th 95, 107–08 (3d 

Cir. 2022) (holding same). Defendants’ prohibition on Gaughen and 

Kocur from collecting petition signatures and discussing the Keystone 

Party in a public park therefore “unquestionably constitutes irreparable 

injury.” Elrod, 427 U.S. at 373. 
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The balance of harms likewise favors Plaintiffs. In a First 

Amendment injunction analysis, “neither the government nor the public 

generally can claim an interest in enforcement of an unconstitutional 

law.” Ashcroft, 322 F.3d at 251 n.11 (cleaned up). Because, as explained 

above, Defendants’ ban on political speech in Fort Hunter Park violates 

Plaintiffs’ First Amendment liberties, the balance of harms favors 

Plaintiffs. 

Finally, the public interest supports granting an injunction. “The 

public interest clearly favors the protection of constitutional rights . . . .” 

Council of Alt. Pol. Parties v. Hooks, 121 F.3d 876, 884 (3d Cir. 1997). 

Relatedly, “enforcement of an unconstitutional law vindicates no public 

interest.” K.A. v. Pocono Mountain Sch. Dist., 710 F.3d 99, 114 (3d Cir. 

2013). And there is “an obvious and great public interest in the free 

exchange of views on political, social, and economic issues,” an exchange 

public parks in the United States have facilitated for centuries. Ctr. for 

Investigative Civ. Action Reporting v. SEPTA, 344 F. Supp. 3d 791, 803 

(E.D. Pa. 2018). 

The public interest favors protecting Plaintiffs’ (and all 

Pennsylvanians’) core First Amendment right to peacefully petition and 
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discuss politics in a public park. The Court should grant Plaintiffs’ 

requested injunction. 

III. Because Plaintiffs Seek Only to Enjoin an Unconstitutional 
Policy, the Court Should Waive the Bond Requirement. 

The Court should exercise its discretion to waive the bond 

requirement under F.R.C.P. 65. District courts “may waive the bond 

requirement of Rule 65(c) under certain circumstances.” Earnest by and 

through Kohler v. Mifflin Cnty. Sch. Dist., No. 1:20-cv-1930, 2020 WL 

13132931, at *6 (M.D. Pa. Oct. 23, 2020) (Ex. J). “When considering 

whether to waive the bond requirement, a court should consider (1) ‘the 

possible loss to the enjoined party together with the hardship that a bond 

requirement would impose on the applicant’; and (2) ‘the impact that a 

bond requirement would have on enforcement’ of an important federal 

right.” Id. (quoting Temple Univ. v. White, 941 F.2d 201, 220 (3d Cir. 

1991)). “Where the balance of these equities weighs overwhelmingly in 

favor of the party seeking the injunction,” a district court may waive the 

bond requirement. Id. (internal quotation omitted).  

Courts often decline to require a bond in First Amendment cases 

because a bond “would effectively force [the movant] to pay a monetary 

cost to enforce” their First Amendment rights. Id. (waiving bond 
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requirement for plaintiff seeking to enjoin unconstitutional school speech 

policy). This Court should, too. Complying with the First Amendment 

costs Defendants nothing. The status quo costs Pennsylvanians their 

freedom of speech. 

CONCLUSION 

Plaintiffs respectfully request that the Court grant Plaintiffs’ 

motion. 

Respectfully submitted, 
 
FOUNDATION FOR INDIVIDUAL RIGHTS AND 
EXPRESSION 
 
By:  /s/ Jeffrey D. Zeman                            

Jeffrey D. Zeman (Pa. 328570) 
Conor T. Fitzpatrick* (Mich. P78981) 
FOUNDATION FOR INDIVIDUAL RIGHTS  

AND EXPRESSION 
510 Walnut Street; Suite 1250 
Philadelphia, PA 19106 
Tel: (215) 717-3473 
jeff.zeman@thefire.org 
conor.fitzpatrick@thefire.org 
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510 Walnut Street, Suite 1250  Philadelphia, PA 19106
phone: 215-717-3473  Fax: 215-717-3440

thefire.org 

October 13, 2022

Sent Via FedEx Overnight Shipping and Email 
Mike Pries, Dauphin County Board of Commissioners Chairman 
Chad Saylor, Dauphin County Board of Commissioners Vice Chairman 
George P. Hartwick, III, Dauphin County Board of Commissioners Secretary 
Dauphin County Commissioners Office 
2 South Second Street, 4th Floor 
Harrisburg, PA 17101 
mpries@dauphinc.org 
csaylor@dauphinc.org 
ghartwick@dauphinc.org 

Re: Prohibition on Political Activity in Fort Hunter Park 

Dear Commissioners: 

The Foundation for Individual Rights and Expression (FIRE)1 is deeply 
concerned by a recent incident in which Dauphin County Parks and Recreation 
Director Anthea Stebbins prohibited Pennsylvanians, including our clients Kevin 
Gaughen and Dave Kocur, from peacefully exercising their core First Amendment 
rights in Fort Hunter Park.  

Mr. Gaughen is a board member of Pennsylvania’s Keystone Party, a newly 
formed political party. Mr. Kocur is the Keystone Party’s candidate for 
Pennsylvania House District 104. On Saturday, June 11, 2022, Mr. Gaughen and 
Mr. Kocur arrived at Fort Hunter Park intending to collect signatures to place Mr. 
Kocur on the ballot for November’s general election. Two security guards 
approached Mr. Gaughen and Mr. Kocur and instructed them to leave the park 
because they were engaging in “political” activity. Mr. Gaughen and Mr. Kocur 
respectfully declined to leave, citing their First Amendment right to peacefully 
engage in political speech and petition activity in a public park. But Director 
Stebbins arrived and ordered them to cease collecting signatures, telling the pair 
that “no political activity” is permitted in Fort Hunter Park.  

1 FIRE is a nonpartisan, nonprofit organization dedicated to defending the individual rights of 
all Americans to free speech and free thought—the essential qualities of liberty. 
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Commissioners Pries, Saylor, and Hartwick, III 
Oct. 13, 2022 
Page 2 of 4 

Director Stebbins’s actions violated the First Amendment. The Supreme 
Court has clearly established that the “public retain[s] strong free speech rights 
when they venture into public streets and parks, ‘which have immemorially been 
held in trust for the use of the public and, time out of mind, have been used for 
purposes of assembly, communicating thoughts between citizens, and discussing 
public questions.’” Pleasant Grove City, Utah v. Summum, 555 U.S. 460, 469 (2009) 
(quoting Perry Ed. Ass’n v. Perry Loc. Educators’ Ass’n, 460 U.S. 37, 45 (1983)). 
“[T]he circulation of a petition involves the type of interactive communication 
concerning political change that is appropriately described as ‘core political 
speech.’” Meyer v. Grant, 486 U.S. 414, 421–22 (1988). Mr. Gaughen and Mr. Kocur 
had every right to be in a public park on a Saturday peacefully collecting 
signatures for their political cause.  

In ejecting our clients from the park, Director Stebbins pointed to language 
in the indenture conveying the park in trust to Dauphin County as purportedly 
banning political activity in the park. Director Stebbins is wrong. The indenture 
provides in pertinent part on pages 11–12: 

No part of the net earnings of this Trust shall inure or be payable to or 
for the benefit of any individual and no substantial part of the activities 
of this Trust shall be the carrying on of propaganda, or otherwise 
attempting to influence legislation. No part of the activities of this 
Trust shall be the participation in, or intervention in (including the 
publishing or distributing of statements), any political campaign of any 
candidate for public office.2 

By its plain text, the indenture prohibits the Trust from engaging in 
political activity (unsurprising, considering the Trust is managed by a 501(c)(3) 
organization). It does not prohibit the public from using the park to peacefully 
petition their neighbors.  

Even if Director Stebbins were interpreting the indenture correctly, her 
actions still violate the First Amendment. The Supreme Court long ago made clear 
that the government may not rely on property conveyance restrictions to evade 
the commands of the Constitution. Evans v. Newton, 382 U.S. 296, 297 (1966) 
(holding the Fourteenth Amendment barred enforcement of a “for white people 
only” condition in a will devising property to the government for use as a park); 
see also Marsh v. Alabama, 326 U.S. 501, 506 (1946) (“The more an owner, for his 

2 Emphasis added. A copy of the indenture is enclosed. 
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advantage, opens up his property for use by the public in general, the more do his 
rights become circumscribed by the statutory and constitutional rights of those 
who use it”).  

 
Dauphin County’s prohibition on political activity in Fort Hunter Park is an 

ongoing violation of our clients’ First Amendment right to peacefully engage in 
political activity in a public park. At Director Stebbins’s instruction, Mr. Gaughen 
and Mr. Kocur have not returned to the park to engage in political activity. They 
would, however, like to return to Fort Hunter Park to solicit support for the 
Keystone Party before and after the November general election. Unless and until 
Dauphin County ceases this unconstitutional abridgment of Pennsylvanians’ First 
Amendment rights, they cannot.  
 

Please provide confirmation no later than the close of business on 
Wednesday, October 19, 2022, that Dauphin County has ceased enforcing its 
prohibition on engaging in political activity inside Fort Hunter Park. If we do not 
receive such confirmation, FIRE will commence litigation and seek the full array 
of remedies including punitive damages and attorney’s fees. 
 

Thank you for your prompt attention to this matter. Please do not hesitate 
to contact me with any questions. 
 
 

Sincerely, 

 
Conor T. Fitzpatrick* 
Attorney 
Jeffrey D. Zeman** 
Staff Attorney 
FOUNDATION FOR INDIVIDUAL RIGHTS  
 AND EXPRESSION 
510 Walnut Street, Suite 1250 
Philadelphia, PA 19106 
Tel: (215) 717-3473 
conor.fitzpatrick@thefire.org 
jeff.zeman@thefire.org 
 
*Member of the Michigan bar. 
**Member of the Pennsylvania bar. 
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cc: Joseph A. Curcillo, III, Esq., Chief Solicitor, Dauphin County Solicitor’s 

 Office, via FedEx Overnight and email to jcurcillo@dauphinc.org 
 

Anthea Stebbins, Director Dauphin County Parks and Recreation 
Department, via FedEx Overnight and email to 
astebbins@dauphincounty.gov 

  
Encl.  
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Previous Updated Previous Updated Previous Updated Previous Updated
District Needed Needed Difference District Needed Needed Difference District Needed Needed Difference District Needed Needeed Difference

1 300 300 0 52 300 300 0 103 300 300 0 154 300 300 0
2 300 300 0 53 300 300 0 104 300 300 0 155 300 300 0
3 300 338 38 54 300 300 0 105 300 300 0 156 300 300 0
4 300 300 0 55 300 300 0 106 300 300 0 157 300 300 0
5 300 300 0 56 300 300 0 107 300 300 0 158 300 300 0
6 300 300 0 57 300 300 0 108 300 300 0 159 300 300 0
7 300 300 0 58 300 300 0 109 300 300 0 160 300 300 0
8 300 300 0 59 300 300 0 110 300 300 0 161 300 300 0
9 300 300 0 60 300 300 0 111 300 300 0 162 300 300 0
10 300 300 0 61 300 331 31 112 300 300 0 163 300 300 0
11 300 300 0 62 300 305 5 113 300 300 0 164 300 300 0
12 300 300 0 63 300 300 0 114 300 300 0 165 300 300 0
13 300 300 0 64 300 300 0 115 300 300 0 166 300 300 0
14 300 300 0 65 300 300 0 116 300 300 0 167 300 300 0
15 300 300 0 66 300 300 0 117 300 300 0 168 300 300 0
16 300 300 0 67 300 300 0 118 300 300 0 169 300 300 0
17 300 300 0 68 300 300 0 119 300 300 0 170 300 300 0
18 300 300 0 69 300 316 16 120 300 300 0 171 300 300 0
19 300 300 0 70 300 300 0 121 300 300 0 172 300 300 0
20 300 300 0 71 300 300 0 122 300 300 0 173 300 300 0
21 300 300 0 72 300 300 0 123 300 300 0 174 300 300 0
22 300 300 0 73 300 300 0 124 300 300 0 175 300 300 0
23 300 300 0 74 300 300 0 125 300 300 0 176 300 300 0
24 300 300 0 75 300 300 0 126 300 300 0 177 300 300 0
25 300 300 0 76 300 300 0 127 300 300 0 178 300 300 0
26 300 300 0 77 300 300 0 128 300 300 0 179 300 300 0
27 300 300 0 78 300 300 0 129 300 300 0 180 300 300 0
28 300 300 0 79 300 300 0 130 300 300 0 181 300 300 0
29 300 300 0 80 300 300 0 131 300 300 0 182 300 300 0
30 300 300 0 81 300 300 0 132 300 300 0 183 300 300 0
31 300 300 0 82 300 300 0 133 300 300 0 184 300 300 0
32 300 300 0 83 300 300 0 134 300 300 0 185 300 300 0
33 300 300 0 84 300 300 0 135 300 300 0 186 300 300 0
34 300 300 0 85 300 300 0 136 300 300 0 187 300 300 0
35 300 300 0 86 300 300 0 137 300 300 0 188 300 300 0
36 300 300 0 87 300 300 0 138 300 300 0 189 300 300 0
37 300 300 0 88 300 300 0 139 300 300 0 190 300 300 0
38 300 300 0 89 300 300 0 140 300 300 0 191 300 300 0
39 300 300 0 90 300 300 0 141 300 300 0 192 300 300 0
40 300 300 0 91 300 300 0 142 300 300 0 193 300 300 0
41 300 300 0 92 300 300 0 143 300 300 0 194 300 300 0
42 300 300 0 93 300 300 0 144 300 300 0 195 300 300 0
43 300 300 0 94 300 300 0 145 300 300 0 196 300 300 0
44 300 300 0 95 300 300 0 146 300 300 0 197 300 300 0
45 300 300 0 96 300 300 0 147 300 300 0 198 300 300 0
46 300 300 0 97 300 300 0 148 300 328 28 199 300 300 0
47 300 300 0 98 300 300 0 149 300 300 0 200 300 325 25
48 300 300 0 99 300 300 0 150 300 300 0 201 300 300 0
49 300 300 0 100 300 300 0 151 300 300 0 202 300 300 0
50 300 300 0 101 300 300 0 152 300 300 0 203 300 300 0
51 300 300 0 102 300 300 0 153 300 300 0

MINOR POLITICAL PARTY AND POLITICAL BODY
SIGNATURE REQUIREMENTS FOR REPRESENTATIVE IN THE GENERAL ASSEMBLY

GENERAL ELECTION - NOVEMBER 8, 2022
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Commonwealth of Pennsylvania 2022 NOMINATION PAPER  
 

 NOTE: You must fill in all information in A, B & C before you begin collecting for signatures. 
 

A.  PREAMBLE 
 

TO THE SECRETARY OF THE COMMONWEALTH:                               

   We, the undersigned, all of whom are qualified electors of Pennsylvania, of the County, and of 

the electoral district(s) designated below, hereby nominate the persons designated in “B” below 

as candidates representing the political body named herein, and also appoint the persons 

designated in “C” below as the committee authorized to fill any vacancy caused by the death or 

withdrawal of any such candidates. 
 

1.  Name of Political Body __________________________________________________ 

                                                               (No more than 3 words) 
 
2.  County of Signers  ______________________________________________________ 
  
 
 

B.  CANDIDATE INFORMATION   

 

 OFFICE TITLE 

 

DISTRICT 

 

 NAME OF CANDIDATE 

 PLACE OF RESIDENCE  

 OCCUPATION House No.   Street or Road   City, Boro or Twp. 

 
 

 
 

 
 
 
 
 
 

 
 
 
 
 
 

 
 
 
 
 
 

     

     

     

     

     

     

     

      

 

C.  COMMITTEE TO FILL VACANCIES  (Required) 

 
      Must name 3, 4 or 5 committee members 
 

 
 PLACE OF RESIDENCE 

 
House No.                                  Street or Road City, Boro or Twp. 

 
1. 

 
 

 
2. 

 
 

 
3. 

 
 

 
4. 

 
 

 
5. 

 
 

 

 

D.  SIGNATURES OF ELECTORS 

SIGNATURE OF ELECTOR 
PRINTED NAME 

OF ELECTOR 

 
PLACE OF RESIDENCE 

 
DATE OF 

SIGNING 
House No. Street or Road City, Boro or Twp. 

 1. 
  

 
 

 
 
 
 

 
 
 

 
 
 

 
 
 
 

 
 
 

 
 
 

 
 
 
 

 
 

 

 

 

 2. 
     

 

 3. 
     

 

 4. 
     

 

 5. 
     

 

 6. 
     

 

 7. 
     

 8. 
     

 9. 
     

10. 
     

11. 
     

12. 
     

13. 
     

14. 
     

15. 
     

16. 
     

17. 
     

18. 
     

19. 
     

20. 
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D. SIGNATURES OF ELECTORS (Continued)          
 

SIGNATURE OF ELECTOR 
PRINTED NAME 

OF ELECTOR 

 
PLACE OF RESIDENCE 

 
DATE OF 

SIGNING 
House No. Street or Road City, Boro or Twp. 

 21.      

22.      

23.      

24.      

25.      

26.      

27.      

28.      

29.      

30.      

31.      

32.      

33.      

34.      

35.      

36. 
     

37. 
     

38. 
     

39. 
     

40. 
     

41. 
     

42. 
     

43. 
     

44. 
     

45. 
     

46. 
     

47. 
     

48. 
     

49. 
     

50. 
     

    

 

E. STATEMENT OF CIRCULATOR 
 

 

I state that my residence is as set forth below; that the signers to the foregoing nomination paper signed the same with full knowledge of the contents thereof; 

that their residences are correctly stated therein; that they all reside in the county specified below; that each signed on the date set opposite his or her name; 

and that to the best of my knowledge and belief, the signers are qualified electors of the electoral districts designated in this nomination paper. 

 

By signing below, I agree to submit to the jurisdiction of the Commonwealth of Pennsylvania, regarding any case or controversy arising out of my activities 

while circulating papers, which shall be governed by the laws of the Commonwealth of Pennsylvania. 

 

_______________________________________________________County 

            County of Paper Signers’ Residence  
 

I, ______________________________________________________, state that I am the person whom I represent myself to be herein, and I state that the         

                         Printed Name of Circulator                          information set forth in this section is true and accurate and made subject to the criminal  

                                                                                                      penalties imposed by law for violation of 18 Pa.C.S. § 4904 (relating to unsworn  

                                                                                                falsification to authorities).        

                                                                                  

Signature: _____________________________________________       Date: ___________________________ 

                                    MM/DD/YY 

    

Address of Circulator:    ________________________________________________________________________ 

                                                          Number                       Street 

 

  __________________________________________________________________________ 

                       City, Boro or Twp.                                     State                               Zip Code 
 

 

NOTE: THIS STATEMENT MUST BE COMPLETED AFTER ALL SIGNATURES HAVE BEEN OBTAINED. 
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Home

> Find a Department

> Department Directory

> Parks & Recreation :

Parks & Recreation

Tavern House in Fort Hunter Park

100 Fort Hunter Road 

Harrisburg, PA  17110

Phone: (717) 599-5188

Dauphin County Security Phone: (717) 780-6333

Hours of Operation: 

Monday - Friday 

8:00 a.m. to 4:30 p.m.

Director:

Anthea Stebbins

astebbins@dauphincounty.gov

Phone: (717) 599-5188 ext. 2111

MEET THE COMMISSIONERS

Mike Pries, Chad Saylor, George P. Hartwick III
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https://www.dauphincounty.gov/
https://www.dauphincounty.gov/government
https://www.dauphincounty.gov/government/support-services
mailto:astebbins@dauphincounty.gov
https://www.dauphincounty.gov/government/publicly-elected-officials/commissioners
https://www.dauphincounty.gov/government/publicly-elected-officials/commissioners


Dauphin County Parks and Recreation elevates the region making it a better place to live, work, and play by

preserving and protecting natural, cultural, and historic resources and recreation opportunities. The

Dauphin County Park system includes eight areas: Detweiler Park, Fort Hunter Park, Fort Hunter

Conservancy, Henninger Farm Covered Bridge, Lykens Glen Park, Sassafras Island, Wiconisco Creek Park,

and Wildwood Park.

Featured Actions

 Festivals & Special Events

 Parks and Recreation Calendar

 Facility Rentals

Weekly Updates

 Get Involved!

Search
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https://www.dauphincounty.gov/government/support-services/parks-recreation/festivals-special-events
https://www.dauphincounty.gov/government/support-services/parks-recreation/calendar
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https://www.dauphincounty.gov/government/support-services/parks-recreation/volunteer-opportunities
http://www.facebook.com/DauphinCountyParksRecreation/
http://twitter.com/DauphinParksRec


PARKS & RECREATION

Parks

Get Involved!

Rentals

Festivals & Special Events

Calendar

Programs

Plans & Studies

Contact Us

FIND A DEPARTMENT

PUBLICLY ELECTED OFFICIALS

COURT DEPARTMENTS

COURTS

HUMAN SERVICES

PARKS AND RECREATION

DEPARTMENT DIRECTORY

Area Agency on Aging

Budget & Finance 

Children and Youth

Community and Economic Development

Conservation District

Cooperative Extension

Criminal Investigation Division

Dauphin County Planning Commission
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https://www.dauphincounty.gov/government/support-services/parks-recreation
https://www.dauphincounty.gov/government/support-services/parks-recreation/parks
https://www.dauphincounty.gov/government/support-services/parks-recreation/volunteer-opportunities
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https://www.dauphincounty.gov/government
https://www.dauphincounty.gov/government/publicly-elected-officials
https://www.dauphincounty.gov/government/court-departments
https://www.dauphincounty.gov/government/courts
https://www.dauphincounty.gov/government/human-services
https://www.dauphincounty.gov/government/parks-and-recreations
https://www.dauphincounty.gov/government/support-services
https://www.dauphincounty.gov/government/support-services/area-agency-on-aging
https://www.dauphincounty.gov/government/support-services/budget-finance
https://www.dauphincounty.gov/government/support-services/children-and-youth
https://www.dauphincounty.gov/government/support-services/community-and-economic-development
https://www.dauphincounty.gov/government/support-services/conservation-district
https://www.dauphincounty.gov/government/support-services/cooperative-extension
https://www.dauphincounty.gov/government/support-services/criminal-investigation-division
https://www.dauphincounty.gov/government/support-services/dauphin-county-planning-commission


Drugs & Alcohol Services

Human Resources

Human Services

Information Technology

Judicial Center

Mental Health/Autism/Developmental Programs

Northern Dauphin Human Services Center

Parks & Recreation

Prison

Tax Assessment & Tax Claim

Public Safety

Registration & Elections

Solicitor's Of�ce

Solid Waste Management & Recycling

Veterans Affairs

Victim Witness

Facility Maintenance

Public Defender

Administration Building

2 South 2nd Street

Harrisburg, PA 17101
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https://www.dauphincounty.gov/government/support-services/prison
https://www.dauphincounty.gov/government/support-services/property-taxes
https://www.dauphincounty.gov/government/support-services/public-safety
https://www.dauphincounty.gov/government/support-services/registration-elections
https://www.dauphincounty.gov/government/support-services/solicitor's-office
https://www.dauphincounty.gov/government/support-services/solid-waste-management-recycling
https://www.dauphincounty.gov/government/support-services/veterans-affairs
https://www.dauphincounty.gov/government/support-services/victim-witness
https://www.dauphincounty.gov/government/support-services/facility-maintenance
https://www.dauphincounty.gov/government/support-services/public-defenders
https://www.dauphincounty.gov/


Courthouse

101 Market Street

Harrisburg, PA 17101

Contact

FIND A DEPARTMENT

PUBLIC SERVICES

HUMAN SERVICES

OPPORTUNITIES

COURTS & PRISON

LICENSES

©2023 Dauphin County. All rights reserved.

ADA/Website General Policies

Login
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COVID-19 Update: Fort Hunter Mansion is reopening with limits to help protect the safety of our visitors and staff. Advance tour tickets are now
required. Learn more...

DOWNLOAD A WALKING MAP PARK RULES DIRECTIONS

CONTACT US

County of Dauphin, PA Ordinance # 2-95

Section l

PARK
HOURS

MANSION
HOURS

Park Rules

Fort Hunter Park is a part of the Dauphin County Parks and
Recreation system. As such, the County of Dauphin has set rules and
policies that govern the use of Fort Hunter Park. For everyone’s safety
and enjoyment, all visitors are asked to abide by the following park rules
and procedures. Dogs are welcome but must be leashed!

An ordinance providing for the establishment of rules and regulations pertinent to the
recreational facilities operated by the county through the Parks and Recreation
Department of the County of Dauphin.

WHEREAS, the Board of Commissioners of the County of Dauphin, Pennsylvania, has
established, by Resolution, a Parks and Recreation Advisory Board; and

WHEREAS, the Board of Commissioners of the County of Dauphin, Pennsylvania , has
hired and retained a Director for Parks and Recreation purpose; and

WHEREAS, it has been recommended to the Board of Commissioners by the Dauphin
County Parks and Recreation Advisory Board that rules and regulations for the operation
of the recreational facilities supervised by the County be enacted and enforced.

NOW, THEREFORE, pursuant to the provisions of Sections 2510, 2511, and 2512 of the
County Code, Be It Enacted and Ordained, by the Board of Commissioners of Dauphin
County as follows:

1. All County parks shall be open for public use on a year-round basis, unless otherwise
designated.

2. No persons are permitted in any park during the hours of darkness except in those
areas designated for extended use activities or unless written permission is obtained
from the Director of Parks and Recreation for after dark programs.

Every Day:
8am—Dusk

Tuesday-Saturday:
10am—4:30pm

Sunday:
Noon—4:30pm

Monday:
Closed

Mansion closed December
23rd through April 30th

Download a
WALKING MAP

WEDDINGS at
FORT HUNTER

Take a Tour of
Fort Hunter »

READ PARK RULES

Built on a bluff overlooking the Susquehanna River,

Fort Hunter Mansion and Park has served as a war fort, a hub

for frontier commerce, and an exclusive private estate. Now

preserved and open to the public, Fort Hunter Mansion and

Park invites you to explore Pennsylvania's rich history.

HOME VISIT US RENTAL OPPORTUNITIES NEWS & EVENTS HISTORY SUPPORT the FORT
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https://forthunter.org/wp-content/uploads/2018/02/Fort-Hunter-Walking-Tour-Brochure-Oct-2017.pdf
https://forthunter.org/visit/park-rules/
https://forthunter.org/directions
https://forthunter.org/contact
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SUPPORT
3. The Director of Parks and Recreation may temporarily close or curtail activities upon

any lands or waters, or any portions thereof, when it has been deemed necessary to be
in the best interest of public safety, conduct, health, order or park resource.

4. The operation of power-watercraft is prohibited on waters under the supervision of the
Parks and Recreation Department of the County of Dauphin; watercraft shall not be
anchored, moored, beached, stored or left unattended in excess of 24 hours within any
park. No persons shall swim from any watercraft, raft or similar device at any time.

5. Swimming is prohibited in all parks except on facilities expressly designed for the
purpose. Personal bathing is prohibited.

6. No person shall ride in or drive any motor vehicle which is self-propelled upon any
parkland, except upon open roads or on areas which are designed and provided for
such purposes. It is prohibited for any persons to commit any act, by use or operation,
of any motor vehicle on any parkland, which if committed upon a public highway or
street, in the State of Pennsylvania, would be prohibited and unlawful. Speed limits
within all parks shall be ten (10) miles per hour unless otherwise posted. No one shall
test, repair, wash any vehicle or mechanical device in any park. There shall be no
parking at any time except in areas designated for such purposes.

7. No person shall, without written permission of the Director of Parks and Recreation,
erect, paint, paste, or otherwise affix or distribute any signs, advertisements, or
circulars on park property. The sale of anything or the solicitation of funds or
donations within any park is forbidden, except upon written permission of the Director
of Parks and Recreation.

8. The sale, consumption, or possession of intoxicating liquors or beverages and
dangerous or narcotic drugs, or gambling of any kind is prohibited in any park.

9. No person shall cut, break, move, take or otherwise injure, destroy or deface any trees,
shrubs, plants, turf, rock or any building, fence, bridge, sign or other structures, or foul
any stream, or dump any earth, rubbish or other substances or material in or upon any
park.

10. No person shall make or kindle any open fire except in fireplaces and grills provided
for this purpose or in private portable grills, approved as safe by the Department of
Parks and Recreation. Grills provided for public use shall be on a first come first served
basis.

11. No person shall, in any park set a trap or snare, or shoot, injure, annoy, disturb, poison
any wild animal or bird, or injure or destroy any nest, unless deemed necessary or
desirable in the best interest of the park and its users, by the Director of Parks and
Recreation.

12. All persons are forbidden to use threatening, abusive, insulting or indecent language,
or commit any obscene or indecent act or fight in any park.

13. Domestic animals and pets are prohibited in any park only if posted. Horseback riding
is prohibited, except on facilities or locations expressly designated for that purpose.

14. No person shall carry a knife upon their person having a blade of 3 inches or longer in
length, possess any bow and arrow, prohibited offensive weapon, or discharge any BB
gun, air rifle, pistol or firearm in any park, except on facilities expressly designate or
provided for that purpose.

15. Using park areas for golf and archery is prohibited, except on facilities expressly
designated or provided for such purposes.

16. No entertainment, demonstration, or exhibition shall be given in any park except
under the supervision of the Director of Parks and Recreation or with the written
permission of the Director of Parks and Recreation.

17. Permits for playing league or casual athletic games on park fields or courts may be
secured on first come first served basis from the Director of Parks and Recreation. All
permits that are granted must be produced upon demand, in order to avoid conflicts in
the use of the facilities.

18. Reservation permits for group picnic shelter facilities or for exclusive, temporary group
use of park facilities may be obtained for a nominal fee upon request from the Director
of Parks and Recreation.

19. No person or persons shall willingly encroach upon lands administered by the Parks
and Recreation Department of the County of Dauphin.

20. Fishing shall be permitted in all waters and from all lands during regular park hours, in
compliance with Pennsylvania Fish and Boat Commission Laws, except those areas
designated for other activities or extended use.

21. Parking of motor vehicles for non-park use (carpooling) is prohibited.
22. Feeding of wildlife is prohibited.
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Section 2

Section 3

Section 4

Section 5 Repealer

Section 6 Severability

23. The use of metal detectors and subsequent digging and removal of artifacts on any park
lands is prohibited.

24. Where the aforementioned rules requiring written permission to be obtained, require,
such written permits must be carried and produced upon demand.

The aforesaid rules and regulations shall be enforced by appropriate law enforcement
officials, police and/or guards employed by the County of Dauphin as part of its Parks and
Recreation Department, and the staff and employees of the Parks and Recreation
Department of the County of Dauphin.

Any person violating any terms or provisions of this Ordinance and the rules and
regulations provided herein shall be guilty of a summary offense and shall pay a fine of not
less than Five Dollars ($5.00) nor more than Fifty Dollars ($50.00) for the first offense,
and not less than Fifty Dollars ($50.00) or more than Six Hundred Dollars ($600.00) for
each subsequent offense. Each violation shall be a separate offense.

Jurisdiction of any complaints or actions brought in relation to violation of this Ordinance
shall be vested in the District Justice in whose jurisdiction the offense occurs or in the
event said District Justice is not available, then the closest available District Justice in the
County. All applicable statutes of the Commonwealth of Pennsylvania and ordinances of
the County of Dauphin shall have full force and effect upon any and all County parks or
recreation areas.

All ordinances or parts of ordinances inconsistent herewith are hereby repealed.

If any sentence, clause, section or part of this Ordinance is found for any reason to be
unconstitutional, illegal or invalid, such unconstitutionality, illegality, or invalidity shall
not affect or impair any of the remaining provisions, sentences, clauses, sections, or parts
of this Ordinance. It is hereby declared, to be the intent of the Board of Commissioners of
the County of Dauphin that this Ordinance would have been adopted had such
unconstitutional, illegal or invalid sentence, clause, section or part thereof not been
included herein.
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COVID-19 Update: Fort Hunter Mansion is reopening with limits to help protect the safety of our visitors and staff. Advance tour tickets are now
required. Learn more...
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What's New at Fort Hunter?
PARK
HOURS

MANSION
HOURS

The Mansion is Open

Christmas at Fort Hunter

Check out the Mansion’s Little
Library

12/22/22 - 

The weather outside is frightful but a tour of Fort Hunter Mansion is

delightful.  Open until 4:30 Thursday, December 22 and last chance for

2022, open Friday from 10:00am –... MORE »

11/29/22 - 

Catch the holiday Spirit!  Visit the Mansion decorated in holiday

finery, Don’t miss Craft Reunion, the Toy Trains, Festival of Trees, Fort

Couture, Saint Thomas Dulcimer Concert, Mrs. Santa and... MORE »

10/04/22 - 

Fort Hunter Mansion and Park is the perfect place to sit back, relax,

and enjoy a good book. If you’re visiting the park and would like to

Every Day:
8am—Dusk

Tuesday-Saturday:
10am—4:30pm

Sunday:
Noon—4:30pm

Monday:
Closed

Mansion closed December
23rd through April 30th

EVENTS CALENDAR

02/11/23 - Sweethearts Tea and Craft

02/25/23 - Indoor Game Day Family
Program

Spend the afternoon with your special someone, whether that’s

your sweetheart, grandchild, or an old friend. Enjoy a hearty cup

of tea and some sweet treats before making a craft... MORE »

Kaleidoscopes, whirligigs, and tiddlywinks, oh my! Break out of

the winter doldrums with a day of play. Participate in indoor

games and toys from the Colonial and Civil War eras, some...

MORE »

Built on a bluff overlooking the Susquehanna River,

Fort Hunter Mansion and Park has served as a war fort, a hub

for frontier commerce, and an exclusive private estate. Now

preserved and open to the public, Fort Hunter Mansion and

Park invites you to explore Pennsylvania's rich history.
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FORT HUNTER
MANSION AND PARK is a
division of Dauphin County
Parks and Recreation

Department, which is host to a diversity of natural, historic
and cultural resources.  DCPR includes seven areas – the
Community Gardens, Fort Hunter Park, Fort Hunter
Conservancy, Henninger Bridge, Lykens Glen Park,
Wiconisco Creek Park and Wildwood Park.

SUPPORT

share a story... MORE »

Download a
WALKING MAP

WEDDINGS at
FORT HUNTER

Take a Tour of
Fort Hunter »

READ PARK RULES

the Friends of Fort
Hunter and help ensure
the Park's preservation.
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2020 WL 13132931
Only the Westlaw citation is currently available.
United States District Court, M.D. Pennsylvania.

Morgan EARNEST, a minor, BY AND

THROUGH her mother, Linda KOHLER, Plaintiff,

v.

MIFFLIN COUNTY SCHOOL DISTRICT, Defendant.

Civil No. 1:20-CV-01930
|

Signed 10/23/2020

Attorneys and Law Firms

David S. Gaines, Jr., John W. Lhota, Miller, Kistler &
Campbell, State College, PA, for Plaintiff.

Sharon M. O'Donnell, Marshall Dennehey Warner Coleman
and Goggin, Camp Hill, PA, for Defendant.

ORDER

JENNIFER P. WILSON, United States District Court Judge

*1  Before the court is Plaintiff's motion for a temporary
restraining order and preliminary injunction filed October
20, 2020. (Doc. 3.) For the reasons that follow, IT IS
ORDERED THAT the motion for temporary restraining
order is GRANTED.

BACKGROUND

Plaintiff, Morgan Earnest (“Earnest”), is a 15-year-old high
school student attending Mifflin County School District (“the

District”). (Doc. 1, pp. 1, 4.) 1  Earnest is a student who asserts
that she is engaged and interested in the 2020 presidential
election. (Id. at 3.) From the start of the 2020-21 academic
school year, Earnest wore a mask supporting President
Donald Trump's reelection campaign every day that she

attended school. 2  (Id.; Doc. 1-3.) Earnest's mask depicted the
words “Women for Trump.” (Doc. 1-3.) On two occasions,
Earnest also wore a t-shirt supporting President Trump's
reelection campaign to school. (Doc. 1, p. 3.) The front
of this shirt bore the words “Trump 2020 Keep America
Great,” and the back of the shirt contained the words “Trump
2020 The Sequel Make Liberals Cry Again”. (See Doc. 1-4.)

Earnest asserts that there were no disruptions to the school
environment when she wore these articles of clothing. (Doc.
1, p. 3.)

1 For ease of reference, the court utilizes the page
numbers from the CM/ECF header.

2 It is immaterial to the court's analysis that Earnest
supports President Trump's reelection campaign.
The issue in this lawsuit is whether Earnest's
right to free speech under the First Amendment
was violated by the District's policy restricting
political speech. Earnest possesses a right to free
speech regardless of which presidential candidate
she chooses to support.

On or around October 1, 2020, the District emailed the
following message to families of students within the District:

Dear Parents/Guardians:

This information is going to be shared with students and
staff today.

Starting Monday October 5, 2020, no masks, articles of
clothing or other items may be worn or otherwise brought
on to Mifflin County School District property, which
contain political speech or symbolize a particular political
viewpoint, including but not limited to confederate flags
and swastikas, as well as BLM logos or phrases associated
with that movement.

This action is being taken due to complaints that have
been received about such items and how those items have
disrupted the education of students within the Mifflin
County School District.

Thanks for your attention on this matter.

MCSD Administration

(Id. at 2; Doc. 1-2, p. 1.)

Between October 2 and October 9, 2020, the District did
not offer in-person learning due to the COVID-19 pandemic.
(Doc. 1, p. 3.) School reopened on October 12, 2020, and
Earnest decided to attend school wearing her mask and t-shirt
supporting President Trump's campaign. (Id.) That morning,
at around 9:00 a.m., Earnest was sent to the administrator's
office and asked to either turn her mask and shirt inside-out
or go home for the remainder of the school day because her
articles of clothing were in violation of the District's new
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policy. (Id. at 4.) Earnest declined to turn her mask or t-shirt
inside-out, and was therefore sent home for the remainder of
the school day. (Id.) She was also warned that she would be
sent home again if she wore a mask or t-shirt expressing a
political viewpoint in the future. (Id.)

*2  On October 20, 2020, Earnest, through her mother,
Linda Kohler, filed the instant lawsuit, seeking redress for
alleged violations of her First and Fourteenth Amendment
rights. (Doc. 1.) On the same day, Earnest filed a motion for
a temporary restraining order and a preliminary injunction
against the District to enjoin it from enforcing the portions
of its October 1, 2020 policy which prohibited all clothing
expressing political speech. (Doc. 3.) This motion was
accompanied by a supporting brief. (Doc. 3-1.) On October
21, 2020, the court issued a scheduling order setting a
telephonic status conference for the next day, October 22,
2020, during which the parties would discuss the pending
motion and the possibility of an expedited briefing schedule
on Earnest's request for injunctive relief. (Doc. 4.) Earnest's
counsel was also directed to immediately effect service of
the complaint, provide the court with proof of service, and
exercise best efforts to identify the District's counsel prior
to this status conference. (Id.) The District's counsel had not
entered an appearance at the time of this status conference,
and the District's solicitor appeared on behalf of the District.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 65 allows a district court to
enter a temporary restraining order. The Court of Appeals for
the Third Circuit has applied one standard to a motion for both
a temporary restraining order and a preliminary injunction.
United States v. Bell, 414 F.3d 474 (3d Cir. 2005). To obtain
a preliminary injunction, a plaintiff must establish: (1) that
they are likely to prevail on the merits of the case; (2) that
they would suffer irreparable harm if relief were denied; (3)
that the harm defendants would suffer would not outweigh the
harm plaintiff would suffer if relief were denied; and (4) that
the public interest weighs in favor of granting the injunctive
relief. Holland v. Rosen, 895 F.3d 272, 285–86 (3d Cir. 2018)
(citing Del. Strong Families v. Att'y Gen. of Del., 793 F.3d
304, 308 (3d Cir. 2015)).

A temporary restraining order is “an extraordinary remedy
never awarded as of right.” Benisek v. Lamone, 138 S. Ct.
1942, 1943 (2018) (quoting Winter v. NRDC, Inc., 555 U.S.
7, 24 (2008)). Thus, a temporary restraining order should

only be awarded in the “limited circumstances” where “the
movant, by a clear showing, carries the burden of persuasion.”
Holland, 895 F.3d at 285. Ultimately, the decision of whether
to issue a preliminary injunction is left to the sound discretion
of the district court. Pennsylvania v. President of United
States, 930 F.3d 543, 565 (3d Cir. 2019) (citing Winter, 555
U.S. at 24).

DISCUSSION

A. Earnest Has a Likelihood of Success on the Merits.
Earnest alleges that the District's October 1, 2020 policy
prohibiting students from wearing attire that contains, inter
alia, political speech violates her right to free speech
protected by the First Amendment to the United States
Constitution. Earnest is challenging the District's policy both
on its face and as applied to her desire to wear attire indicating
her support for a particular candidate running for President of
the United States. At this stage, the court is only evaluating
the likelihood of success on the merits of Earnest's as-applied
challenge to the District's policy.

As an initial matter, school districts have more latitude to
regulate the conduct of their students in school than the state is
typically allowed under the First Amendment. See Bethel Sch.
Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986) (holding
that a school is a non-public space and the First Amendment
does not protect students' freedom of expression in a school
to the same extent that it would protect the same expression
in a public space, i.e. a courthouse). Nonetheless, students are
still “persons” under the Constitution and do not “shed their
constitutional rights to freedom of speech and expression at
the schoolhouse gate.” Tinker v. Des Moines Indep. Cmty. Sch.
Dist., 393 U.S. 503, 506 (1969). As such, a school's authority
to regulate the conduct of its students is not unlimited—its
interest in avoiding material and substantial disruptions in
learning must be balanced against the students' rights which
such regulation may seek to abridge. Id.

*3  Indeed, the school district's ability to demonstrate
substantial disruption is often determinative in cases
challenging a restriction on students' right to free speech. See,
e.g., Tinker, 393 U.S. at 514 (holding that students wearing
black armbands in protest of the Vietnam war was protected
by the First Amendment since the school did not reasonably
“forecast substantial disruption ... and no disturbances or
disorders ... in fact occurred”); Cohen v. Cal., 403 U.S.
15, 23 (1971) (“[U]ndifferentiated fear or apprehension of
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disturbance is not enough to overcome the right to freedom
of expression.”); Layshock v. Hermitage Sch. Dist., 650 F.3d
205, 219 (3d Cir. 2011) (allowing restriction on speech where
a substantial disruption resulted from the student's speech);
Sypniewski v. Warren Hills Reg'l Bd. of Educ., 307 F.3d
243, 257 (3d Cir. 2002) (finding that a school must have
a “well-founded fear of genuine disruption in the form of
substantially interfering with school operations” in order to
suppress student speech); Saxe v. State Coll. Area Sch. Dist.,
240 F.3d 200, 215 (3d Cir. 2001) (“[T]he mere fact that
someone might take offense at the content of speech is not
sufficient justification for prohibiting it.”) (citations omitted);
B.W.A. v. Farmington R-7 Sch. Dist., 554 F.3d 734, 739–40
(8th Cir. 2009) (holding that the school could reasonably limit
speech based on a reasonable forecast of disruption resulting
from students displaying the confederate flag because there
had been numerous instances of violence and racial slurs
that occurred at the school surrounding the flag's display);
Guiles v. Marineau, 461 F.3d 320, 330–31 (2nd Cir. 2006)
(concluding that the student was allowed to wear a t-shirt
depicting then-President George W. Bush in an unflattering
light because no disruption was caused); Castorina ex rel.
Rewt v. Madison Cnty. Sch. Bd., 246 F.3d 536, 542 (6th
Cir. 2001) (reversing summary judgment for school officials
where there was no showing of disruption); Denno v. Sch.
Bd. of Volusia Cnty., Fl., 182 F.3d 780, 785 (11th Cir. 1999)
(“noting the absence of any facts in the complaint that would
suggest a reasonable fear of disruption”), vacated and decided
on other grounds, 218 F.3d 1267 (11th Cir. 2000).

Moreover, cases that have addressed the issue of student
speech in the context of attire have likewise focused on the
disruptive effects, if any, that the attire had on the school
district's learning environment. See, e.g., Tinker, 393 U.S.
at 514 (holding that students' wearing of black armbands
in protest of the Vietnam war was protected by the First
Amendment since the school did not reasonably “forecast
substantial disruption ... and no disturbances or disorders ...
in fact occurred”); Sypniewski, 307 F.3d at 254–58 (finding
that despite a history of racial tension and harassment, the
student was allowed to wear a t-shirt depicting “redneck”
themes since it was not “sufficiently ‘similar’ ... to permit
an inference of substantial disruption”); Guiles, 461 F.3d at
330–31 (concluding that the student was allowed to wear
a t-shirt depicting then-President George W. Bush's face
superimposed on the body of a chicken surrounded by images
of oil rigs, dollar signs, lines of cocaine, and a martini glass
because no disruption was caused).

In this case, Earnest is likely to prevail on the merits of her
as-applied challenge to the constitutionality of the District's
policy. Earnest arrived at school wearing a t-shirt and mask
endorsing a candidate for President of the United States.
As the Supreme Court has repeatedly held, wearing articles
of clothing are akin to “pure speech,” which “is entitled
to comprehensive protection under the First Amendment.”
Tinker, 393 U.S. at 505–06; see also Sypniewski, 307 F.3d at
254 (“Like the armbands at issue in Tinker, the wearing of the
T-shirt was ‘akin to “pure speech,” ’ targeted for its expressive
content.”) (quoting Tinker, 393 U.S. at 508). In addition, there
is no evidence that Earnest's choice of attire during the school
day resulted in any disruption that would cause the District to
have a “well-founded fear of genuine disruption in the form of
substantially interfering with school operations.” Sypniewski,
307 F.3d at 257.

The court takes note, however, of the District Solicitor's
proffer during the conference with the court that the District
received a number of complaints regarding students wearing
masks bearing the confederate flag and masks supporting
the “Black Lives Matter” movement. In addition, the District
Solicitor noted that there was an incident of violence between
two students on October 1, 2020, one of whom was wearing a
mask relating to the “Black Lives Matter” movement, and one
of whom was wearing a mask relating to President Trump.
Earnest was not involved in this altercation.

*4  The court also recognizes that the District Solicitor did
not dispute that Earnest wore her mask to school every day
during the 2020-21 academic year before the October 1, 2020
policy was implemented, and had worn her t-shirt on two prior
occasions without the occurrence of any disruptive incident.
(Doc. 1, pp. 3–4, 6.)

The court views the Third Circuit's decision in Sypniewski
v. Warren Hills Regional Board of Education, 307 F.3d 243
(3d Cir. 2002), as controlling precedent in this case. In
Sypniewski, the school was presented with a history of racial
tensions between black students and students who had formed
a gang known as “the Hicks.” Id. at 247. In response to
outbreaks of violence and threatened violence between these
students, the school issued a policy which stated:

District employees and student(s) shall
not racially harass or intimidate other
student(s) or employee(s) by name
calling, using racial or derogatory
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slurs, wearing or possession of items
depicting or implying racial hatred
or prejudice. District employees and
students shall not at school, on
school property or at school activities
wear or have in their possession
any written material, either printed
or in their own handwriting, that is
racially divisive or creates ill will or
hatred. (Examples: clothing, articles,
material, publications or any item
that denotes Ku Klux Klan, Arayan
[sic] Nation-White Supremacy, Black
Power, Confederate flags or articles,
Neo-Nazi or any other “hate” group.
This list is not intended to be all
inclusive.)

Id. at 249. After the issuance of this policy, Sypniewski
sought to wear a t-shirt depicting the humor of comedian Jeff
Foxworthy, known for the phrase “You Might Be a Redneck
if.” Id. at 250. The t-shirt listed the “Top 10 reasons you
might be a Redneck Sports Fan.” Id. at 249–50. The shirt
did not depict a confederate flag, the court did not find that
Sypniewski was part of the Hicks gang, and Sypniewski had
worn the shirt on multiple prior occasions without incident.
Id. at 250. Despite the absence of disruption arising from
Sypniewski wearing the shirt, Sypniewski was found to be
in violation of the school's policy and was suspended for
wearing the shirt. Id.

The Third Circuit disagreed with the school's decision, noting
that there was “little or no evidence that the word ‘redneck’
had been used to harass or intimidate, or otherwise to offend.”
Id. at 256. In other words, the court determined that the
“mere association” that may follow from the use of the word
“redneck” was insufficient to justify a ban on its use. Id. at
257. The court also noted that the “First Amendment would
have little meaning” if schools could justify prohibition of
content that amounts “to a promotion of values consistent
with the items and activities that had caused racial unrest.” Id.
at 257. Thus, the court held that:

[w]here a school seeks to suppress a
term merely related to an expression
that has proven to be disruptive, it
must do more than simply point to

a general association. It must point
to a particular and concrete basis
for concluding that the association is
strong enough to give rise to well-
founded fear of genuine disruption in
the form of substantially interfering
with school operations or with the
rights of others.

Id.

Much like Sypniewski, Earnest had worn her t-shirt and mask
on prior occasions without incident; there was no evidence
that she was involved in any altercations relating her to
attire; and she was not involved in the violent incident that
the District Solicitor asserts occurred on October 1, 2020.
Earnest's attire expresses support for a candidate for President
of the United States. Some may associate a presidential
candidate with certain views that they find offensive. But the
reactions of some based on the perceived association of a
presidential candidate with views with which they disagree
is not a valid reason to prohibit passive political speech in
school. “The Supreme Court has held time and again, both
within and outside of the school context, that the mere fact
that someone might take offense at the content of speech is
not sufficient justification for prohibiting it.” Saxe, 240 F.3d
at 215.

*5  It is equally true today in our tumultuous political
environment as it was in the turbulent time during the Vietnam
conflict that:

Any word spoken, in class, in the
lunchroom, or on the campus, that
deviates from the views of another
person may start an argument or cause
a disturbance. But our constitution
says we must take this risk, ...
and our history says that it is this
sort of hazardous freedom—this kind
of openness—that is the basis of
our national strength and of the
independence and vigor of Americans
who grow up and live in this relatively
permissive, often disputatious society.
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Tinker, 393 U.S. at 508–09 (citation omitted). Moreover,

[t]he vigilant protection of constitutional freedoms is
nowhere more vital than in the community of American
schools..... The classroom is peculiarly the ‘marketplace of
ideas.’ The Nation's future depends upon leaders trained
through wide exposure to that robust exchange of ideas
which discovers truth ‘out of a multitude of tongues,
(rather) than through any kind of authoritative selection.’

Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967)
(citations omitted).

Thus, consistent with the holding in Sypniewski, the court
finds that Earnest is likely to prevail on her claim that she was
denied her constitutional right to free speech when she was
sent home after she refused to turn her mask and t-shirt inside-
out to comply with the District's October 1, 2020 policy. (Doc.
1, p. 4.) Accordingly, the court finds that Earnest is likely
to prevail on the merits of her as-applied challenge to the
constitutionality of the District's policy.

B. Earnest Would Suffer Irreparable Injury if a
Temporary Restraining Order Were Denied.

Next, the court must consider whether Earnest would suffer
irreparable harm if injunctive relief were denied. Holland,
895 F.3d at 285–86. To demonstrate irreparable harm, Earnest
“must demonstrate potential harm which cannot be redressed
by a legal or an equitable remedy following a trial.” Instant
Air Freight Co. v. C.F. Air Freight, Inc., 882 F.2d 797, 801
(3d Cir. 1989).

Here, Earnest would suffer irreparable injury because she
is effectively forced to choose between forfeiting her right
to free speech or attending school in person to further
her education. Indeed, she was informed that she would
be sent home if she chose to wear clothing expressing
a political viewpoint in the future, and was in fact sent
home after she wore her mask and t-shirt in support of a
presidential candidate. (Doc. 1, p. 4.) The Supreme Court
has held that “the loss of First Amendment freedoms, for
even minimal periods of time, unquestionably constitutes
irreparable injury.” Elrod v. Burns, 427 U.S. 347, 373
(1976). Accordingly, because Earnest's First Amendment
rights would be burdened in the absence of injunctive relief,
the court finds that she has established irreparable injury.

C. The Balancing of Harms and Public Interest Weigh
in Favor of Granting a Temporary Restraining Order.

Having concluded that Earnest has established the first two
elements of the temporary restraining order analysis, the court
must now weigh the remaining factors—whether Earnest's
irreparable harm is outweighed by the harm the District
would suffer by the imposition of a temporary restraining
order and whether the public interest weighs in favor of
granting the injunction. Holland, 895 F.3d at 285–86. The
court finds that these factors also weigh in favor of granting
a temporary restraining order. Although an injunction would
clearly interfere with the District's ability “to prescribe and
control conduct in the schools[,]” Tinker, 393 U.S. at 507, this
cost does not outweigh the irreparable injury Earnest would
suffer to her fundamental right to free speech and expression.
Elrod, 427 U.S. at 373. Similarly, because the right to free
speech “is entitled to comprehensive protection under the
First Amendment[,]” Tinker, 393 U.S. at 505–06, the court
finds that a temporary restraining order protecting Earnest's
right to free speech would be in the public interest.

*6  Accordingly, because Earnest has shown that she is likely
to succeed on the merits of her as-applied challenge to the
constitutionality of the District's policy, that she would suffer
irreparable harm in the absence of injunctive relief, that her
irreparable harm is not outweighed by the potential harm to
the District, and that the public interest weighs in favor of
granting relief, the court will grant Earnest's motion for a
temporary restraining order.

D. The Bond Requirement is Waived.
Earnest requests that the court waive the requirement to
post bond because she is financially unable to do so. Under
Federal Rule of Civil Procedure 65(c), “[t]he court may issue
a preliminary injunction or a temporary restraining order only
if the movant gives security in an amount that the court
considers proper to pay the costs and damages sustained
by any party found to have been wrongfully enjoined or
restrained.” However, a district court may waive the bond
requirement of Rule 65(c) under certain circumstances. Elliott
v. Kiesewetter, 98 F.3d 47, 59–60 (3d Cir. 1996). When
considering whether to waive the bond requirement, a court
should consider (1) “the possible loss to the enjoined party
together with the hardship that a bond requirement would
impose on the applicant”; and (2) “the impact that a bond
requirement would have on enforcement” of an important
federal right. Temple Univ. v. White, 941 F.2d 201, 220 (3d
Cir. 1991). “Where the balance of these equities weighs
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overwhelmingly in favor of the party seeking the injunction,
a district court has the discretion to waive the Rule 65(c) bond
requirement.” Elliott, 98 F.3d at 60.

Here, because the temporary restraining order seeks
protection of Earnest's important right to free speech, the
court will waive the bond requirement. Imposing a bond
requirement on Earnest in this case would effectively force
her to pay a monetary cost to enforce her right to voice her
support for a presidential candidate in school. Additionally,
Earnest's status as a 15-year-old high school student impedes
her ability to post bond at this time. In contrast, the District's
Solicitor has stated that he is unaware of any financial
hardship that the District would suffer from its inability
to enforce its October 1, 2020 policy against Earnest.
Accordingly, the court will waive the bond requirement in this
instance.

CONCLUSION

For the foregoing reasons, Earnest's motion for a temporary
restraining order is GRANTED. (Doc. 3.) Accordingly, a
temporary restraining order is entered as follows:

1. Plaintiff's motion for a temporary restraining order, Doc.
3, is granted to the extent that it seeks to enjoin the
District from enforcing its policy to prevent Earnest from
wearing the attire she has worn in the past (as depicted
in her complaint at Docs. 1-3 and 1-4) indicating
her support for a political candidate. The court grants
this limited relief at this stage without prejudice to
Earnest seeking a broader injunction at a preliminary

injunction hearing or the District providing evidence that
a preliminary injunction should not issue.

2. This temporary restraining order shall remain in effect
for 14 days. At the end of this prescribed time period,
this temporary restraining order shall expire unless
extended by the court pursuant to Federal Rule of Civil
Procedure 65(b)(2).

3. Beginning immediately, the District shall not enforce its
October 1, 2020 policy against Earnest to the extent that
she wears the attire she has worn in the past (as depicted
in her complaint at Docs. 1-3 and 1-4) indicating her
support for a political candidate during the period of time
that this order remains in effect.

*7  4. The filing of bond is waived.

5. The parties shall follow an expedited briefing schedule
for disposition of Earnest's motion for a preliminary
injunction as follows: the District's brief in opposition
shall be filed on or before October 28, 2020. If Earnest
wishes to file a reply brief, she shall file such brief on or
before November 2, 2020.

6. The court will hold a preliminary injunction hearing on
November 3, 2020, at 1:00 p.m. in courtroom 4 on the

8 th  floor of the Ronald Reagan Federal Building and
United States Courthouse, at which time the parties shall
be prepared to present evidence and arguments on the
merits of Earnest's motion for a preliminary injunction.

All Citations

Slip Copy, 2020 WL 13132931

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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