IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION
THOMASHAYDEN BARNES,
Plaintiff,
Case No. 1:08-cv-00077-CAP
RONALD M. ZACCARI, et al.,
Defendants.

*
*
*
*
VS *
*
*
*
*
*

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFPF’S
CONSOLIDATED OPPOSITION TO DEFENDANTS MOTIONSTO
DISMISSAND MOTION FOR PARTIAL SUMMARY JUDGMENT

All parties agree that Plaintiff Hayden Barnes (“Barnes”) was expelled from
Valdosta State University (“VSU”) because he protested the University’s plan to
build a parking garage on campus. It is also undisputed that this action was taken
summarily, without notice or any form of hearing or other process as provided by
basic notions of due process as well as by established University policies. These
illegal actions silenced Barnes’ voice and threw his life into turmoil. Given no

effective alternative, Hayden Barnes sought relief from this Court by filing this

action on January 9, 2008.



A little more that a week after the Complaint was filed, Defendant Board of
Regents of the University System of Georgia (“Board of Regents”) voted without
explanation to rescind the expulsion. Defs.” Ex. 2. Now the Defendants, including
VSU’s President Ronald Zaccari (“Zaccari”), the University, the Board of Regents,
Laverne Gaskins (“Gaskins’), Kurt Keppler (“Keppler”), Russ Mast (“Mast”),
Victor Morgan (“Morgan”), and Leah McMillan (“McMillan™), ask this Court to
dismiss Barnes’ claims, as if the unlawful deprivation of his rights had never
happened.! However, Defendants cannot wish away Barnes’ serious constitutional
and statutory claims merely by claiming to have undone their misdeeds.

Far from being grounds for dismissal, Defendants’ motions read like signed
confessions. In particular, the VSU Defendants embrace President Zaccari’s
absurd cover story that Barnes’ peaceful protest activities — most notably, a satiric
collage on his Facebook page — constituted a “clear and present danger” and that
“Plaintiff’s speech, as presented on his Facebook web page does not constitute
protected speech.” VSU Defs.” Mem. at 4. They aso make outlandish arguments

that Barnes had no due process rights, and that, in any event, such rights were not

! All Defendants except for Leash McMillan have filed a joint motion to
dismiss, and Ms. McMillan has filed a separate motion to dismiss. In this
Memorandum, the Defendants are referred to collectively as “Defendants,” or,
when necessary, the joint-filing Defendants are referred to as the “VSU
Defendants.”



violated by the lack of any pre-deprivation hearing, or by a post-deprivation
“process” that was nothing more than the exercise of President Zaccari’s arbitrary
whim.

Accordingly, this Court should deny Defendants’ motions to dismiss. It also
should grant summary judgment in favor of Hayden Barnes, at least in part. To the
extent the Court believes there are any unresolved issues of material fact regarding
any remaining claims for which summary judgment is not yet appropriate, the case
should proceed promptly to discovery on those claims. 2

BACKGROUND

As set forth in detall in the Complaint and in the accompanying Statement of
Undisputed Facts, Hayden Barnes was expelled as a direct response to his
expression of political views that offended Defendant Zaccari. The VSU President

had been upset that Barnes had distributed flyers on campus to raise environmental

% The VSU Defendants’ motion relies on documents outside the Complaint
and must be treated as a motion for summary judgment. Fed. R. Civ. P. 12(b)(6);
Carter v. Stanton, 405 U.S. 669, 671 (1972) (where “matters outside the pleadings
were presented, and not excluded by the court,” it is “required ... to treat the
motion to dismiss as one for summary judgment and to dispose of it as provided in
Rule 56”) (internal citation omitted). See also Defs.” Mot. for Leave to File Br. in
Excess of 25 Pages at 1 (requesting permission to file alonger brief “in Support of
their Motion for Summary Judgment.”) (emphasis added). Since the VSU
Defendants evidently agree that Barnes’ claims can be resolved purely on the law,
summary judgment may be rendered against them. See Statement of Undisputed
Facts.



concerns about the construction of a $30-million parking garage, and he
summoned Barnes for a meeting in his office. Compl. 11 2, 23-31; Statement of
Undisputed Facts 1 12-15; Pl.’s Ex. K.

Coincidentally, Barnes meeting with Zaccari took place on April 16, 2007,
the same day as the tragic shootings at Virginia Tech University. Statement of
Undisputed Facts 1 16. But President Zaccari did not discuss Virginia Tech at that
meeting, at which Defendant Mast also was present. Compl. 1 30, 32; Statement
of Undisputed Facts { 15. Rather, Zaccari focused on attempting to explain and
justify his plans for the parking garage. Pl.’s Ex. K. He complained that Barnes
had “made life hard” for him, and that he “could not forgive” Barnes for that
embarrassment. Zaccari asked Barnes, “who do you think you are” to question my
judgment? 1d.; Compl. { 33.

When Barnes continued his protest activities after the April 16 meeting,
including publishing aletter to the editor in VSU’s student newspaper on April 19,
President Zaccari complained to other faculty members about the student’s
activities. Compl. 17 35-37. VSU officials monitored Barnes’ Facebook.com
page, and Defendant Mast alerted Zacarri to a political collage on Barnes’ webpage
protesting the parking garage that depicted a multi-level parking structure, a

bulldozer, a globe flattened by atire tread, an asthma inhaler, included a photo of



Zaccari, and a picture of a public bus under a no-smoking-style “not allowed” red
circle and slash. Pl.’s Ex. B. The collage also included text such as “more smog,”
“bus system that might have been,” “climate change statement for president
Zaccari,” and “S.A.V .E.-Zaccari Memorial Parking Garage.” |d.

Zaccari seized upon the Facebook collage to make an argument that Barnes
represented some kind of threat to campus security and to his persona safety.
Compl. 111 38, 39; Statement of Undisputed Facts [ 11, 18. On or about April 20,
2007, under orders from Zaccari, a VSU police officer contacted Defendant
McMillan, who provided campus counseling services to Barnes. Compl. 9§ 39.
McMillan responded that Barnes had not exhibited any violent tendencies and had
made no threats of any kind. Id. §39. Undaunted, Zaccari personally met with
McMillan on or about April 24 to discuss Barnes’ speech activities and treatment
history. Id. § 42; Statement of Undisputed Facts  23. McMillan repeated that
Barnes had not exhibited violent tendencies in his meetings with her. Compl. §42;
Statement of Undisputed Facts § 24. At Zaccari’s direction, McMillan then
contacted Barnes’ personal psychiatrist, Dr. Kevin Winders, who confirmed that
Plaintiff’s history included no record of threats, violence or even “significant
confrontations.” Statement of Undisputed Facts [ 25-27; Pl.’s Ex. G; see also

Compl. 11 4, 44, 47-50; Statement of Undisputed Facts f 20-21, 30-32 (detailing



further observations and communications confirming expert evaluations that
Barnes never posed any type of threat).

On April 26, 2007, Zaccari hand-delivered to McMillan printouts of the
collage and other Facebook pages that he said “concerned” him, as well as Barnes’
|etter to the editor. Compl. 7 45; Statement of Undisputed Facts  29; Pl.’s Ex. E.2
Additionally, at Zaccari’s request, Defendant Gaskins sought advice from counsel
for the Board of Regents how a university president could file a complaint against
astudent. Compl. 1 46; Statement of Undisputed Facts § 28; Pl.’s Ex. F. Gaskins
was told “[i]t is not good practice for the President to be bringing a complaint
against any student,” because to do so would eliminate “due process at the campus
level.” Pl.’sEx. F.

Notwithstanding the warning from the Board’s counsel about procedural
improprieties, and despite McMillan’s (and Dr. Winders’) repeated assurances that
Barnes represented no threat of any kind to anyone, Defendant Zaccari pressed on
with his campaign to expel him. Compl. § 50; Statement of Undisputed Facts 11
21, 28. On May 3, 2007, Zaccari called a meeting with Defendants Gaskins, Mast,

McMillan and Keppler. The group decided, unilaterally and without any notice,

*Plaintiff’s Exhibit E is a collection of materials provided by Defendant Zaccari to
Defendant McMillan by hand-delivery on April 26, 2007. Itisreferred to
hereinafter as “Zaccari/McMillan Materials.”
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hearing, or other formal process, to expel Barnes from VSU. Compl. § 51;
Statement of Undisputed Facts 1 10, 33-34; Pl.’s Ex. A (hereinafter “Expulsion
Ltr.”).

On May 7, 2007, Zaccari notified Barnes of his expulsion from VSU via
letter. Compl. §52; Statement of Undisputed Facts [ 10, 35, 36. The notice was
not delivered to Barnes personally, but was merely deposited under the door to his
dormroom. Compl. §52. With acopy of Barnes’ Facebook collage attached, the
letter said that Barnes was “considered to present a clear and present danger to this
campus”’ and that he was “administratively withdrawn” pursuant to “Board of
Regents’ policy 1902.* Expulsion Letter.

VSU has no policy that provides for “administrative withdrawals.” Compl.
§ 57; Statement of Undisputed Facts Y 39, 40, 42.°> Rather, the VSU student
handbook sets for disciplinary procedures that require: (1) a “judicial committee”

composed of either eleven VSU students or five faculty members and two students

* Board of Regents Policy 1902 states that any student “who clearly obstructs, or
disrupts, or attempts to obstruct or disrupt” campus activities “shall be subject to
disciplinary procedures, possibly resulting in dismissal” from VSU. This same
policy is listed in the VSU student handbook under the title “Disorderly
Assembly.” Compl. §53; Pl.’sEx. D.

s The copies of the VSU policies attached as Exhibit C to Plaintiff’s Memorandum
(hereinafter “Annotated Policies”) are true and correct copies of documents
compiled and annotated during the decisionmaking process regarding Barnes, and
maintained in his FERPA fileat VSU.



which will be assigned to hear a given case; (2) five days’ prior notice in writing of
the charges made against the student and the date, time and place of a hearing to be
held regarding those charges; (3) the right to have an advisor accompany the
student to the hearing; (4) the right to question any and all witnesses and to submit
his or her own witnesses; (5) the right to open proceedings, and (6) the right to
have the proceedings recorded. Annotated Policies aa BARNES 000015-19. In
this case, VSU accorded Barnes none of these due process protections. Compl.
55; Statement of Undisputed Facts 1 39; Expulsion Ltr.

Another section of the student handbook that provides for “mental health
withdrawals” requires. (1) a determination by a mental health professiona (not an
administrator) that a student may be of danger to himself or others;, (2)
recommendation by such a mental heath professiona that a hearing be held
concerning the student; and (3) a hearing conducted by the office of the Dean of
Students, at which the student may present witnesses and evidence. Annotated
Policies a8 BARNES 000001. Again, VSU followed none of these policies.
Compl. § 56; Statement of Undisputed Facts { 40; Expulsion Ltr. Instead,
Defendant Zaccari’s “administrative withdrawal” notice said that Barnes would be
reinstated at VSU if he provided: (1) correspondence from a psychiatrist indicating

that Barnes posed no danger to self or others, and (2) documentation from a



“certified mental health professiona” indicating that Barnes would receive
ongoing therapy during histenure at VSU. Expulsion Ltr.

The very next day after he recelved the expulsion notice, May 8, 2007,
Barnes arranged for the necessary documents to be sent to Defendant Zaccari.
Compl. 1 58; Statement of Undisputed Facts 1 43. Dr. Winders sent a letter that
repeated his earlier opinion that Barnes never posed any threat of any kind,
observing, “lI am surprised that this action was taken with a good report from me
and no further evaluation to contradict my findings.” PF.’s Ex. J. Similarly,
Defendant McMillan sent a letter to the Board of Regents and Defendant Zaccari
confirming her professiona opinion that she did not believe Barnes was “a threat,
indirectly or directly to anyone on the VSU Campus (i.e., President, staff, faculty,
students, others, or self).” Compl. 1 59; Statement of Undisputed Facts 1 44; F.’s
Ex. I.

Despite the substantial and uncontradicted evidence that Barnes posed no
problem whatsoever, Defendant Zaccari refused to reverse his decision and issued
a memorandum to VSU staff on May 9, 2007, notifying them of the expulsion and
requiring Barnes to vacate his housing within 48 hours. Compl. 1 60; VSU Defs.’
Mem. at 3-4. Barnes was not notified of this 48-hour deadline, nor was he

monitored or escorted from the campus by security. Compl. [ 60-62.



On May 21, Barnes appealed his expulsion to the Board of Regents. Compl.
1 63; Statement of Undisputed Facts 1 47; Pl.’s Ex. K. In a June 21 letter to the
Board, Zaccari defended his decision to build the parking garage and accused
Barnes of “mocking” him. Compl. § 64; Statement of Undisputed Facts 48; Pl.’s
Ex. L (Zaccari Ltr. to Nedly, June 21, 2007). Exploiting the tragedy at Virginia
Tech, he sought to justify his actions with reference to the Facebook pages by
asserting without supporting evidence that he would have run the risk of “aert[ing]
the campus to a potential threat” and causing “adarm” if he had provided Barnes
the due process rights guaranteed to him. Zaccari Ltr. to Nedly.

On or about August 7 and 8, 2007, the Board heard Barnes’ appeal and
referred the matter to an Administrative Law Judge at the Office of State
Administrative Hearings. Compl. § 65. Barnes was unrepresented by counsel
during this time, and attorneys for the Board of Regents communicated with
directly in preparation for the hearing. On or about December 17, 2007, after the
State became aware that Barnes had obtained counsel, the Board of Regents moved
in the administrative proceedings for a continuation of the scheduled hearing so
that it could reevaluate Barnes’ appeal in a closed executive session. Id. {66; Pl.’s

Ex. O.
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On January 9, 2008, Barnes filed a complaint in this Court, alleging that the
Defendants’ actions violated his right to free speech as guaranteed by the First
Amendment to the U.S. Constitution, his right to due process as guaranteed by the
Fourteenth Amendment and University policies, statutory rights guaranteed by the
Americans With Disabilities Act and the Rehabilitation Act, and rights guaranteed
by contract with the State of Georgia. On January 17, 2008, the Board of Regents
rescinded the expulsion decision without comment. Defs.” Ex. 2.

On April 1, 2008, the VSU Defendants filed a Pre-Answer Motion to
Dismiss, asserting that Barnes’ speech was not constitutionally protected. VSU
Defs’ Mem. at 5. They also argue that the Plaintiff was not deprived of any
procedural or substantive due process rights, and that it is sufficient that Barnes
“was provided an opportunity to address his withdrawal with VSU officials.” Id. at
15. Defendants further claim that Barnes’ due process claims are moot. Id. at
17-18. Defendants also contend that they are not proper partiesin 8 1983 or ADA
actions, that Barnes’ clams are barred by the Eleventh Amendment, and that the
contract claims are invalid. Finally, the VSU Defendants claim that the complaint
does not allege a causal connection between Barnes’ clams and the actions of
Defendants Gaskins, Keppler, Mast, or Morgan, and that, in any event, the

individual Defendants are protected from liability by qualified immunity.
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Defendant McMillan, who is separately represented, also filed a motion to
dismiss. McMillan asserts that the Complaint does not allege unlawful action on
her part, but that instead it highlights the fact that she reported “to VSU President
Ronald Zaccari on multiple occasions that Plaintiff was not dangerous and had
made no threats, in reponse to Mr. Zaccari’s inquiries.” McMillan Mem. at 2-3
(emphasisin original). Accordingly, McMillan asserts that she is not liable for any
constitutional violations and that she is protected by qualified immunity. Id. at 5-9.

STANDARD OF REVIEW

For review under Rule 12(b)(6), the Court views the “allegations of the
complaint in the light most favorable to the plaintiff[s], consider[ing] the
alegations of the complaint as true, and accept[ing] all reasonable inferences
therefrom.” Tello v. Dean Witter Reynolds, Inc., 410 F.3d 1275, 1288 (11th Cir.
2005) (internal quotation marks and citations omitted). The complaint’s “[f]actual
allegations must be enough to raise a right to relief above the speculative level.”
Bell Atlantic Corp. v. Twombly,  U.S. | 127 S. Ct. 1955, 1965 (2007); see also
Watts v. Florida Int’l Univ., 495 F.3d 1289, 1295 (11th Cir. 2007). This rule does
not “impose a probability requirement at the pleading stage.” Twombly, 127 S. Ct.
at 1965. Instead, the standard “simply calls for enough fact to raise a reasonable

expectation that discovery will reveal evidence” of the required element. 1d.

12



Summary judgment is appropriate where there are no genuine issues of
material fact and the moving party is entitled to judgment as a matter of law. Fed.
R. Civ. P. 56(c); Eberhardt v. Waters, 901 F.2d 1578, 1580 (11th Cir. 1990). The
“mere existence of some alleged factual dispute between the parties will not defeat
an otherwise properly supported motion for summary judgment” but rather there
must be a “genuine issue of material fact.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 247-48 (1986) (emphasisin original). Partial summary judgment may be
granted where some, but not all, of the issues before the court may be “deemed
established for the trial of the case. This adjudication ... serves the purpose of
speeding up litigation by eliminating before trial matters wherein there is no
genuine issue of fact.” 1946 Advisory Comm. Notes to Fed. R. Civ. P. 56(d); see
also Fed. R. Civ. P. 56(d)(1), (2) (“An interlocutory summary judgment may be
rendered on liability alone, even if there is a genuine issue on the amount of
damages.”).

ARGUMENT

The basic facts of this case are simple and undisputed: Hayden Barnes
protested the construction of a parking garage on VSU’s campus and the
Defendants acted in concert to expel him because of his message. They did so

without bothering to employ any of the due process protections adopted by the
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University and guaranteed by the Constitution. Applying settled law to this stark

scenario clearly confirms the liability of the various Defendants, as set forth in the

Complaint.

l. VSU’S EXPULSION OF HAYDEN BARNES CONSTITUTED
UNCONSTITUTIONAL RETALIATION FOR HIS EXERCISE

OF FREE SPEECH PROTECTED BY THE FIRST
AMENDMENT

The Defendants frankly admit that Barnes was expelled from VSU because
of nothing more than the use of words in protesting the environmental impact of
building a parking garage on campus. However, their attempt to characterize
Barnes’ plainly political speech as “veiled threats” cannot overcome bedrock First
Amendment protection for such speech. See VSU Defs.” Mem. at 6.

A. Barnes Protest Falls Within the Core Protections of the
First Amendment

Hayden Barnes’ efforts to aert the VSU community to the environmental
impact of the proposed construction of a parking garage through the use of flyers,
online postings, and a letter to the editor constituted protected speech in its “most
pristine and classic form.” Edwards v. South Carolina, 372 U.S. 229, 235 (1963).
“[I]t isa prized American privilege to speak one’s mind, although not always with
perfect good taste, on all public institutions.” Bridges v. California, 314 U.S. 252,

270-71 (1941). Indeed, the First Amendment represents “a profound national

14



commitment to the principle that debate on public issues should be uninhibited,
robust, and wide-open, and that it may well include vehement, caustic, and
sometimes unpleasantly sharp attacks on government and public officials.” New
York Timesv. Qullivan, 376 U.S. 254, 270 (1964).

The speech at issue in this case was neither “caustic” nor “unpleasantly
sharp,” yet it prompted an extreme overreaction from President Zaccari and his
minions. While such a response may be consistent with VSU’s general disregard
of First Amendment vaues® it is antithetical to well-settled constitutional
jurisprudence. The VSU Defendants’ lack of enthusiasm for the constitutional
guarantee of free expression is captured succinctly in their grudging
acknowledgement that “[c]olleges and universities are not immune from the

requirements of the First Amendment.” VSU Defs.” Mem. at 5.

® VSU has been tagged with a “Red Alert” as a particularly egregious
violator of student speech rights by the nonprofit Foundation for Individual Rights
In Education, see  Spotlight: Valdosta  Sate  University, at

paper871/news/2008/01/17/Opinions/Expul sion.For.Protest.Unfair-3155230.shtml;
Annotated Policies at BARNES 000001.
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http://www.thefire.org/index.php/codes/408/print
http://www.tjcenter.org/muzzles/muzzle-archive-
2008/#item07;
http://media.www.redandblack.com/media/storage/




